Saoretary of SVt
NOV qﬂoyﬁe 27, 1906,

..-""""'-4-’

The exclusion from the public schools of Japanese subjects
temporarily or permanently residing in San Francisco, is regarded
by the Japanese Governrent, not only as a manifestation of an
unfriendly Teeling, but as a direct violation of that favored
nation treatment provided for in the Treaty of 1894 between the
United States ang Japan. The pertinent provisions of the treaty
in question are as follows:

"The citizens or subjeets of each of the two High Contracte
ing parties shall have full liverty to enter, travel, or ree
side in any part of the territories of the other, # * » 1
whatever relates to rights of residence and travel * * * git4.
Zens or subjects of each Contracting Party shall enjoy in the
territories of the other, the same privileges, liberties, and
rights, and shall be subject to no higher imposts or charges
in these respects than natlve citizens or citizens or subjeots
0f the most favored nation," (ARTICLE I,)

Article XIV of the treaty, while it concerns commerce and
navigation, looks to an equality of treatment, and is not une
important in reaching the intent of the contracting parties.
While tre provisions get Tortk or referred to are sufficient to

show the nature and extent, as well as to lend support to the

contention, the spirit of the treaty goes beyénd the letter and

breathes in all its parts equality,

The action of the State of California is not sporadic or
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sudden, but may be called the settled policy of that State,
and, indeed, the policy of the Pacific Coast, toward the Asiatic
peoples who settle in that portion of our country. It is claimed

that these settlers are alien in race, language, and institutions;
that they do not easily lend themselves to assimilation, and

that they are, and must always remain, strangers in the land.

It is contended that their industrial methods and habits of 1life
prevent them from meeting the natives in friendly and profitable
rivalry, and that their social standing is such as to unfit them
for intimate association with the native population upon a footing
of equality in the public schools.

For these reasons, or others of a like nature, the State of
California has, it would seem, invoked the police power, and by
virtue of this police power, unsurrendered by the treaty and not
vested in Congress, the State claims to regulate,in its own inter=
est and according to its own lights, the relation of foreigner
to native within the Jurisdiction of the State.

A casual acquaintance with the Pacific Coast, and a knowledge
of the events of the past thirty years would show that this feel-
ing of opposition to the Asiatic originated in the deep-seated
hostility which exists in that portion of our country against the
Chinaman, and, in order to include the Chinaman and allied races,
the statutes regulating the relations of the Asiatic to the

Californian have invariably employed the generic term "Mongolian. "
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Inasmuch, however, as the Japanese are, rightly or wrongly, cone
sidered Mongolians, they necessarily fall within the wording of
the statute, although it may be questioned whether the framers
of the statute meant to include them in the mroscription. Howe
ever this may be, it is evident that the statutes at the present
day are being interpreted strictly and literally so as to include
the subject of Japan as well as the subjeet of China.

In order to understand the question in its various phases,
it 1s advisable to set out in detail the provisions of the
constitution and laws of California. These therefore follows

The present constitution of the State of California was
adopted in 1879 at a time when the anti-Chinese agitation was at
its height. It contains many provisions directly aimed at
Chinese or Mongolians and discriminating against them, The fole
lowing are the chief provisions applicable to the question before
us:

CONSTITUTION OF THE STATE OF CALIFORNIA. Article I, De-
claration of Rights. § 1. A1l men are by nature free and
independent, and have certain inalienable rights, among which
are those of enjoying and defending life and liverty; acquire
ing, Possessing, and protecting property; and pursuing and

obtaining safety and happiness.,
11. All laws of a general nature shall have a uniform
operation.
17. or of African descent,
ed States under the
» While bona fide residents of this
e same rights in respect to the acquisit jon,
possession, enjoyment, transmission, and inheritance of all
property, other than real estate, as native born citizens; pro-
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vided, that such aliens owning real estate at the time of the

adoption of this amendment may remain such owners; and provided
that the legislature may, by statute, provide for the
on of real estate whichshall hereafter be acquired by

such aliens by descent or adopted Nov,.6,1894],

Article IX. Rducation. § slon of knovlkige
and intelligence being essenti the preservation of the
rights and liberties of the people, the legislature shall
encourage by all suitable means the promotion of intellectual,
scientific, moral, and agriclltural improvement.

5. The legislature shall pProvide for a system of common
schools, by which a free school shall be kept up and supported
in each distriet at least six months in every year, after the
first year in which a school has been established,

Article XIX. Chinese, § 2. No corporation now existing or
hereafter Formed under the laws of this state shall, after the
adoption of this constitution, employ direetly or indirectly,
in any capacity, any Chinese or Iongoiian. The legislature
shall pass such laws as may be necessary to enferce this pro-
vision.

§ 3. No Chinese shall be employed on any state, county,
municipal, or other public work, except in punishment for
crime,

§ 4. The presence of foreigners ineligible to become citizens
of the United States is declared to be dangerous to the well-
being of the state, and the legislature shall discourage their
imrigration by all the means within its power.

POLITICAL CODE OF CALIFORNIA. Article X. Schoole. § 1662.

Who be admitted to, Bvery schoI, unless otherwise pro-\”
rIde% %y Iaw, must be open for the admission of all children
between six and twenty-one years of age residing in the distriet,
and the board of school trustees, or city board of education,

have power to admit adults and children not residing in the .

district, whenever good reasons exist therefor, Trustees shall
have the power to exclude children of filthy or vicious habits,
or children suffering from us diseases, .

hildren and
When such sepe
arate schools are established, Indian, Chinese, or Mongolian
children must not be admitted into any other school; provided,
that in cities ang towns in which the kindergarten has been
adopted or may here adopted as part of the publie
may be admitted to su
r years; and provided further, that in
cities or school distriets in which separate classes have been
or may hereafter be establiahed, for the instruction of the deaf,

children may be admitted to suthclasses at the age of three

Years. y




CIVIL CODE OF CALIFORNIA. § 69. Marri license. . . . Pro-
vided that the said clerk shall not issue a license authorizing

the marriage of a white person with a negro, mulatto or Mone
golian,

It thus appears that while the constitution of the State of
California has the usual Provisions declaring the freedom and
equality of all men, and requires uniformity of all laws of a
general nature, these general expressions were not thought in-
compatible with numerous special provisions discriminating against
Chinese or Mongolians., Just as the Declaration of Independence
must be read in the light of the fact that its framers practiced
and defended human slavery, so the "general platitudes™ of the
constitution of the State of California must be read in the 1light,
not merely of the practice of the State, and, indeed, of the
Pacific slope, as regards the Chinese, but also in the 1light of
the provisions definitely aimed at the Chinese and discriminating
against them which are found embodied in the constitution itself.

The section of the Political Code of the State, already
quoted, which permits the establishment of separate but equal
schools for the White and Mongolian races is evidently in full
accord, not only with the letter, but with the spirit of the
constitution of California, and it would seem probable that the
separate schools permitted by Section 1662 might be sustained
by the courts.

It will be noticed, however, that there is nothing in this
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legislation to indicate an intention on the part of the law-makers
to draw a distinction between Mongolian children, native born
Americans and therefore citizens of the United States, and other
Mongolians who are aliens.

The decisions of the California courts already rendered in
regard to separate schools seem to show that the courts would
probably sustain the validity of the restrictions and discrimina-
tions in question. The following résumé of the California deci-
sions is quoted from the report of the District Attorney for the
Northern Distriet of California to the Attorney General:

"In Ward v. Flood, 48 Cal.37, it was held that under the
statute then existing the education of children of African
descent and Indian children might be provided for in separate
schools, and that such establishment was not in conflict with
the constitution of the State, nor with the 13th and 1l4th
amendments to the Constitution of the United States. The
court held, however, that the legislature could not exclude
children from the benefits of a system of education provided
for the youth of the State merely because such child was of
African descent. The court held further that the exclusion
of colored children could not be upheld, except upon the con-
dition that separate schools were maintained for the education
of colored children.

"In Tape v. Hurley, 66 Cal.473, it was held that children
between 8ix and twenty-one years of age, of Chinese parentage,
born in San Francisco, were entitled to admission into the
public schools of the district in which they resided, and that
teachers were not justified in excluding them, notwithstanding
a resolution of the board of education which purported to come
mand them to do so."

At the time of the decision of Tape v. Hurley there was no
legislation justifying discrimination against Chinese or classifi-

cation of Chinese in separate schools. This case cannot, there-
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fore, be quoted as an authority against the validity of the

present legislation.

"In the case of Wysinger v. Crookshank, 82 Cal.588, it was
held that subsequent to the act of April 7, 1880, by which
certain sections of the Political Code were repealed, and under
the laws oxistin? touching the education of children in the
public schools, it was not within the power of the board of
education or school trustees to establish public schools exe-
clusively for children of African descent, and the board had

no power to exclude them from public schools established for
white children.

"As it will be noticed, at that time the provision of the
statute providing for the education of colored children had
been repealed, and the board of education had no suech power."
It would therefore appear that should a case arise involving
the exclusion of a Japanese child from a school set apart for
white children, a separate school equally well provided having
been set aside by the board of education for Japanese or Mongolian
children, the Supreme Court of California could hold such exclusion
proper so far as anything contained in the laws or qonstitution
of California 1s concerned.
The present problem, however, is broader than California,
and the statutes of some of the neighboring States include pro-
vislons of a similar, although less hostile, kind. For the present
purpose it will only be necessary to consider the question of
marriages.
It will be noted that the Civil Code of California, § 369,

provides that "the said clerk shall not issue a license authorizing

the marriage of a white person with a negro, mulatto, or Mongolian.*
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The following provisiogs of 1like import are found in neighboring
States and Territories:

The Code of Oregon, § 5217, prohibits marriages "when either
of the parties is a white person and the other & negro, or Mone
golian, or a person of one-fourth or more of negro or Mongolian
blecod." Such a marriage is made a criminal offense by §§ 1999 and
2000,

Sec. 4851 of the Compiled Laws of Nevada, reads -

"If any white man or woman intermarry with any black person,
mulatto, Indian, or Chinese, the parties to suchmarriage shall
be deemed guilty of a aisdemeanor, and, on conviction thereof,
be imprisoned in the state prison for a term not less than one
year mor more than two years,"

The Revised Statutes of Utah, § 1184, prohibits marriage

"between a negro and a white person," and "between a Mongolian
and a white person."

The Arizona Civil Code, § 3092, reads -

"All marriages of persons of Caucasian blood, or their descen-
dants with negroes, Mongolians, or Indians, and their descen=
dants, shall be null and void,"

Nor does the matter rest here. The Mongol cannot become a
citizen of the United States. The act relating to naturalization
declares: "The provisions of this title shall apply to aliens
being free vhite persons and to aliens of African nativity and to
persons of African descent." Under the provisions of this statute

it has been held that a Japanese may not be naturalized (In re

Saito,1884, 62 Fed.Rep.126) on the ground that a Japanese is not
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a white man. It has been argued that the statute was only ine
tended to exclude Chinese because a special provision has prohibe-
ited the naturalization of Chinese (22 Stats.58-61, Act of May 6,
1882), but it has been held even before this declaratory statute
that a Chinaman could not be naturalized. (See In re Ah Yup, 5

Sawyer 155). It would seem, therefore, to be properly held of a

Japaneue.df today.

Nor can he follow a profession in Washington which suggests
citizenship., The Supreme Court of Washington held that a Japanese
could not be admitted to the bar because he could not become a
citizen of the United States. (In re Yamashita, 30 Wash.234; 70
Pa.482; 59 L.R.A.771.)

It will be noticed that the Japanese are denied citizenship,
not expressly, but by implication. The result, however, is
equally humiliating. The question necessarily involved is eth-
nological, for,if the Japanese are Mongolians, they fall within
the statute. If they are not Mongolians, then they are not
included by its terms. The Aztec, although neither white nor
black, the two favored races in our statutory citizenship, is
capable of becoming a citizen. (In re Rodriquez, 1897, 81 Fed.Rep.
337.) The decision in this case bears with peculiar severity
upon the Mongolian, because the particular Aztee whose eligibility

to citizenship was Judicially determined, could neither read nor

write.




It may be said, however, that the Japanese are not Mongolians,
Indeed, the Japanese Foreign Office, in a conmunication to this
Department, has stated that they are a mixed race, in which,
doubtless, the Mongolian element is present; but that they object
to being called Mongolians. However this may be, the Japanese
are judicially held to be Mongolians. This would secm to be in
large part due to the influence of Judge Sawyer's opinion in
In re Ah Yup (5 Sawyer 155) in which he glves the results of
his investigation into the racial status of prospective candidates
for naturalization, and his statement is almost uniformly copied
in the cases in which the question is discussed and seems to have
largely settled the matter in the jurisprudence of this country,

The material portion is therefore set out:

"In speaking of the various classifications of races, Webster
in his dictionary says: 'The common classification is that of
Blumenbach, who makes five. 1, The Caucasian, or white race, to

g the greater part of the European nations and those
of western Asia; 2. The Mongolian, or yellow race, occupying
Tartary, China, Japan, etc.; 3, The Ethiopian or negro Fglack]
race, occupying all Africa, except the north; 4. The American,

or red race, containing the Indians of North and South America;
and 5. the Malay, or brown race, occupying the islands of the
Indian Archipelago', etc. This division was adopted from
Buffon, with some changes in names, and is founded on the
combined characteristics of complexion, hair and skull. Lin-
naeus makes four divisions, founded on the color of the skin:
'l. Buropean, whitish; 2. American, coppery; 3. Asiatic, tawny;
and 4, African, black,' Cuvier makes three: Caucasian, Mongol,
and Negro. Others make many more, but no one includes the
white, or Caucasian, with the Mongolian or yellow race; and

no one of those classifications recognizing color as one of
the distinguishing characteristics includes the Mongolian in

the white or whitish race,! (See New American Encyclopedia,
title 'Ethmology.')®
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It would therefore seecm that the Japanese are considered
Mongolians in the Jurisprudence of this country, and in In re
Saito (1884, 62 Fed.Rep.126) it was held that "the Japanese,like
the Chinese,belong to the Mongolian race,"

In these various provisions the Mongolians, including
therein the Japanese, are coupled with the negro, mlatto, and
Indian. It may be argued that it is to the advantage of the
Mongolian to have him assoclate with his fellows in order to
escape the faults and vices of the Caucasion, for it is well known
that a foreigner in our midst assimilates the vices more easily
and readily than he does the virtues. The fact, however, is patent,
that the white man does not wish to associate with him, and that
he 1s not treated as an equal. He may not study in the same
school, although foreigners of the preferred race are freely ade
mitted; he may not intermarry with the white race; he may not
become a citizen of the United States; and in at least one in-
stance he may not Practice a profession which involves a knowe
ledge of our laws.

It is impossible to consider this as a diserimination merely

against a race as such, It is a diaoriminat1on,consciously or

unconsciously, based upon the fact that such race is inferior,

and that it is unworthy of equality of treatment,




It therefore seems self-evident to one of en unpre judiced

mind that the restrictions and disoriminations sgainst Mongolians,

including therein the Japenese, are based upon the supposed in-
feriority of the Mongolian race much in the same way as the re-
strictions against the negroes &nd Indiane ere based upon the
supposed inferiority of the negro and Indien to the white race.
As these restrictions, however unjustified they m&y be morally,
have stood the test in courte of law if not of Justice, and must
therefore be regarded as legal, the guestion arises whether or
not the restrictions ggeinst the liongoliens would not, or might
not, be sustained by a perity of reesoning, The orux of the
question is, admitting that these restrictions are based solely
upon inferiority, cen a foreign nation under the favored nation
clause claim & right for its subjects or citizens residing, tem-
porerily or permenently, in the United States greater then thet
accorded to native born citizens of the United States, For if
the negro, mulatto, or ény person with negro dlood in his veins
however remote, is treated a&s inferior, although he is by the ex-
press lenguege of the constitution declaered to be & citizen, and
entitled to equel protection of the lews, it mey well be ergued

that & member of en slien race, ordinerily coupled with the negro
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in stetutes, can claim no greater right than that accorded to his
fellow sufferer. In other words, it mey well be that our courts
would find themselves obliged to hold that a diserimiration egeinet
the Udongolian, however unfortunate it might be in poliey, is still
not 80 repugnent to the constitution end laws es to set it eside.
The ergument would necessarily be technical but the argument
unfortunately has a technicel foundetion, 1In order to see the
force of this srgument and to apply it to a concrete case it is
necessery to consider in some deteil the decisions of our couris
respecting the legel status of the negro, especially as fer as
separete schools and seperate railroad accommodations are concerned,
Inaemuch as there are no decisions of this kind concerning the Jap-
anese and inasmuch es the Jepanese and negroes stand upon the seme
statutory plane, an examinastion of the legel righte of the negro
in such mstters will by ansalogy outline the legel status of the Jap-

anese in not unsimilar conditions.

The statement thet the restrictions against the negro are
based upon glleged inferiority receives additional support from
the fact thet the doctrine of Separate schools wes formulated

while the negro was stiln in servitude, &nd that separate gom-

partments on reilwaytreins were set eside for negroes and sustein-

ed by the courts before the adoption of the Fourteenth Amendment,
An examination of the subject 21so shows somewhat curiously that

the inferiority was not & local and geographicel guestion but thet
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it was judicielly determined in Northern states of each restriction
in turn.

Perhaps the most frequently cited end certainly one of the
best considered of the State cases bearing upon this subject arose
in Massechusette before the adoption of the Fourteenth Amendment,
This is the case of Roberts v. The City of Boston, (1849) 5 Cushing
198, Although this case was decided before the adoption of the
Fourteenth Amendment certein provisions of the ilagsechusetts Con-
getitution, &8s construed by the Nagsechusetts courts, hed practically
put the negro in Kessachusetts upon the same basis of equality and
citizenship which wes secured for him in the country at large before
the adoption of the Fourteenth Amendment. Article 1 of the Declsra-
tion of kights of the Constitution of Massechusetts provided as
follows:

All men are born free snd equal, end have certsin naturel,
essential, end uneliensble rights; emong which mey be reckoned
the right of enjoying and defending their lives end liberties;
that of sequirirg, possession, end protecting property; in fine,
that of seeking and obtaining their scfety end happiress.,

Article € of the seme Declarstion contains the following

significant worde:

Ko men, nor corporation, or associstion of men, heve any
other title to obtein adventeges, or particular end exclusive
privileges, distinct from those of the community, than whet
erises f om the consideration of services rendered to the
public; and this title being in neture neither hereditery,
nor transmiseible to children, or descendants, or relations
by blood, the ides of & men born & magistrate, lawgiver, or
Judge, is absurd and unnsturel.

Under these provisions it has been held that slevery wes il-

legal in yessachusetts, and the great Chief Justice Shaw, in




rendering the opinion of the court stated "in the fullest menner
that colored bersons, the descendants of Africans, are entitled
by the law of thie commonwealth to equal rights, constitutional
end political, eivil and social." The statutes of llassechusetts

conferred general power to the school committee of Bostor to

"have the general charge end superintendence of all the publie

schools in the town" and to "determine the number end qualifica~-
tions of the scholars to be edmitted into the schools kept for
the use of the whole town."” S0 express statutory euthority was
placed upon the school cormittee to segregate the scholars elong
raciel lines. Nevertheless the comnittee adopted the following
resolution:

Resolved, that in the opinion of this board the contipe
usnce o @ separate schools for colored children, end the
regular sttendance of all such children upon the schools,is
not only legel and Just, but is best adepted to promote the
education of that class of our ropulation,

Acting under this resolution the Board esteblished separate
schools for colored people in Belknep Street and Sun Court. The
Juxtaposition of these schools and the pleintiff's residence is
thus described by the reporter:

The school established in Belknap street is twenty-one
hundred feet distent from the residence of the pleintiff,
megsuring through the streete; end in ressing from the

pleintiff's residence to the Belknap street school, the
direct route passee to the end of two streets in which
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«16=

there are five primary schools. The distance to the school
in Sun Court is much greater, The distance from the plein-

tiff's residence to the nesrest primery school is nine hune
dred feet,

The plaintiff, & colored child of five years of age, wae
accordingly excluded from the schools established for white people,
elthough she might at ény time have ettended either ome of the
schoole provided for colored reople referred to sbove, The plein-
tiff sued the City of Boston under & statute which provided that
any child unlawfully excluded from public school instruction might
recover demsges sgeirgt eny city or town by which such instruction
ie supported, and the legelity of the action of the school commit-
tee wae therefore 8quarely presented to the court. Cherlee Sumner
represented the plointiff end Chief Justice Shaw delivered the
opinion of the court, He held, as gbove stated, that colored per-
S0ne were entitled in Massechusette to equel righte, constitutional
erd political, eivil and social "equal to those enjoyed by white
men", and steted that the queetion before the court wes "whether
the regulation in question which provides for seperete schools for
colored children is & violation of ény of these rights." He point-
ed out that the principle of equality before the lew when it comes
to be spplied "to the setual end verious corditions of persors in
society, will not werrant the essertion, that men end women are

legally clothed with the same civil and political powerg, and thet

children &nd sdulte are legelly to huve the same functions and be

subject to the same treatment; dut only thet the rights of all, as
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they are settled ana regulated by law, are equelly entitled to the

paternal consideration and protection of the law, for their mein-
tenance and seocurity,"

The court held thst it was within the discretion of the
school committee to clessify, so long ae the classification wes
reasonable, and that the court could see no reéson to believe that
the olassification along raciel lines %es not honest and within
the reasonsble discretion of the conmittee and intended for the
benefit of g11 concerred. Ag to whethery such classificetion wes
desireble &s & matter of policy the court expressed no opinion,
but contented itsels with pointing out that "1t was & fair eng
proper question for the committee to congider eng decide upon,
having in view the best interests of both clesses of children
placed under their superintendence” and that the court could not
say "it was not founded on jJust grounds of resson and experience,"
As to the point that the ¢lessification edopted by the Board come
relled the plaintiff to go ferther in order to reach & school pro-
vided for her then white children were compelled to go, the court
évidently regaurded this result as a probdable incident of any
classification and therefore unobjectionable so long as the dig-
erimination wee not intentionel or outregeous, To guote the exsct
lenguege of the Court:

But in Boston, where more then one hundred thousend inhebi-
tents live within e Sptce so small, that it would be scercely
&n inconvenience to require & boy of good heslth to traverse

deily the whole extent of it, a system of distribution and
classification may be sdopted and carried into effect, which




may be useful and beneficial in its influence on the character-
0f the schools, and in its adeptetion to the improvement and
advencement of the greet purpose of educetion, and at the same
time practicable end regsonable in its operation,

This cese has been éxamined in detail, because it was decided
under a constitution sna in e latitude where 811 the principles of
the Fourteenth Amendment preveiled, snd for the further regson
thet it is the great euthority relied upon in e11 subsequent cases.
It may be said that it meets &lmost every érgument advanced upon
this sudbject. There is finally & personal but not unimportent
recson why the cese is and should be one of great euthority, for
the plaintiff was represented by Sumner and the Judgment for the
defendant was rendered by Shaw,

The leading cese under & constitution or statute expressly
prescribing seperate schools for the vhite end colored reces is
State v, lcCenn (1871) 21 Ohio St.198. The constitution of Okio
directs that "the Genersl Assembly shall make such provision by
texation or otherwise &8, with the income arising from the school
trust fund, will secure s thorough and sufficient system of common
8chools throughout the State," In 1853 the legisleture péssed an

act, in pursuence of the constitutionsl authority ebove guoted, for

the purpose as éxpressed in the sixty-third section of the act "of

affording the adventeges of g free educetion to a11 the youth of

this Stete",
As emended in 1664 the &ct provides that the township bosrds

of education "shell be &nd they sre hereby euthorigeq &nd Tequired
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to establish within their respective jurisdiction one or more
seperate schools for colored c¢hildren, etc,"

The court held that this lew wes constitutional, not only
under the provisions of the State constitution above quoted, but
aleo under the Fourteenth Amendment to the Conmstitution of the
United States which, according to the court, "only affords to
colored citizens an additional guerantee of equality of rights
to that elresdy secured by the Constitution of the State." The
pleintiff, according to the court, cannot "dictete where his
children shall be instructed, or whet tescher shall prerform that
office, without obtaining privileges not enjoyed by white citi-
gens. Equelity of rights does not involve the necessity of ed-
uoating white and colored pereons in the same schools, any more
then it does that of educeting children of both sexes in the
same school, or that different grades of scholers must be kept in

the same school, Any claseification which preserves substantial-

ly equal school adventeges is not prohibdited by either the State or

Federal Constitution, nor would it contravene the provisions of
either.”

Another leading cese upon this branch of the question is that
of Corey v. Carter (1874) 48 Ind. 327. The state constitution of
Indiana declares thet "the Genersl Assembly shell not grant to any
citizen, or class of citizens, privileges or immunities which,upon

the same terms, shall not equally belong to 2ll eitizens." It

also makes it the duty of the General Aesenmbly "to provide by law
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for a general eng uniform system of common schoole, wherein tuition

shell be without charge, and equally open to all."

The Act of Msy 30, 1869, 3 Ind.472, provided for equal dut
seperate educationa] feoilities for white and colored children,
The court held thet although the constitution required that the
common school system should be "general", "uniform", ang "equally
open to &11", it wes not violated by the terms of thig stetute,

Said the Court:

In our opinion, there would be &s much lawful reason for
complaint, by one scholar in the Same school, that he could
not occupy the seat of another 8choler therein at the same

latter occupied it, or by scholers in the different
classes in the same school, that they were not 2ll put in

the same clses, or by the scholers in different schools, thet
1 placed in one sch there is thet

The Court rendered & long end eleborete opinion deeling not
only with the state constitution but with the Fourteenth Amendment
of the United States Constitution, After Roberts v. Boston and
lcCann v, the State, this case has been rerheps relied on &s much
88 &ny other cese upon the subject as an eutkority, The southern
view is cleerly &nd strongly presented in Lehew v. Brummell (1890)
103 Mo.546,

The following ere the Principel authorities on the subject:

People v. Gallagher (1883) 93 L.Y, 438
State v. leCann (1871) 21 Ohio St, 198,




People v. Esston (1872) 12 Abbott's Pr. U.8. 159

Corey v. Carter (1874) 46 Ind. 327,

Ward v. Flood (1874) 48 Cal. 36; 17 Am.Rep.505,

Puitt v, Commissioners, (1886) 94 N.C. 709.

Mcllillen v. School Committee of Croaten, (1890) 107 N.C.609;
10 L.R.A. 823 (upholding the constitutionality of
separate schools for Indiens.)

Mertin v, Board of Education, (1896) 42 w.va. 514 (State
constitution requires seperste schools,)

County Court v. Robinson, (1671) 21 Ark. 116 (Obiter).

Chriemen v. Brookhaven, (1892) 70 Miss. 477.

Dallas v, Fosdick, (1669) 40 Howsrd Pr. 249,

Stete v. Duffy, 7 Keveds 342; 8 Americsn Rep.712 (Obiter).

Ven Camp v. Boerd of Zducetion, 9 Onio 407.
Bertonnesu v, Directors, (1878) 3 Woods, Fed.177,
Us 8. v. Bunten, (1862) 10 #.R. 730,




Passing now to the question of separate accommodations in
rallway trains for white and colored races, it appears that the
arguments advanced are one and the same, and result from a
settled belief that the black man is an undesirable associate
for his white brother. The leading case on this subject was
decided north of Mason & Dixon's Line before the adoption of the

1l4th Amendment. It is Westchester Railway Co. v. Miles, 1867,

55 Pa.St.209, in which the Supreme Court of Pennsylvania squarely
held that the discrimination was a reasonable regulation and
within the power of a common carrier. The material portion of
the opinion, delivered by Agnew, J., follows:

"If a negro take his seat beside a white man, or his wife
or daughter, the law cannot repress the anger or conquer the
aversion which some will feel. However unwise it may bve to
indulge the feeling, human infirmity is not always proof
against i1t., * * To assert separateness is not to declare
inferiority in either. It is not to declare one a slave, and
the other a freeman, That would be to draw the illogical
sequence of inferiority from difference only. It is simply to
say that, following the order of Divine Providence, human
authority ought not to compel these widely-separatedraces to
intermix., The right of each to be free from social contact
is as clear as to be free from intermarriage. The former
be less repulsive as a condition, but not less entitled to
protection as a right. When, therefore, we declare a right to
maintain separate relations as far as is reasonably practicable,
but in a spirit of kindness and charity, and with due regard
to equality of rights, it is not prejudice nor caste, mor in-
Justice of any kind, but simply to suffer men to follow the law
of races established by the Creator himself, and not to compel
them to intermix contrary to their instincts.

Unlike the school question, this discrimination has been
tested by the Supreme Court of the United States, and its




validity sustained, in Plessy v, Ferguson, 1896, 163 U,.S.537.

It should be noted, however, that in the course of the judgment

the court specifically cited and relied upon the decisions
of the State courts upholding the classification on racial lines
as evidenced in the separate schools for white and black,

It will be observed in 8ll these cases that these discrim-
inations apply to the negro's right to share with the white race
identical privileges in public 1nst1tutions, namely, in public
schools and in railroads. A recent case in Kentucky has gone
a step farther and has discriminated against the negro, upholding
a statute forbidding the co-education of the races in private
institutions, (Berea College v, Cormonwealth, 1906, 94 S.W.623.)

It is unnecessary to comment upon the statutes forbidding
the intermarriage of the negro and white, or to set forth at
length the reasons by which they are supported, for the intere
mixture of the blood is sought to pe prevented solely upon the
ground of 1nferior1ty, even although it be stated from the bench
that inferiority is not necessarily involved and that the sole
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are deprived of the full rights and privileges accorded to the
white inhabitants of this country, and the question squarely
arises, can a foreign nation claim,under the most favored nation
clause, rights and privileges judicially denied to native-born
American citizens?

Technically it may be admitted that the same reasoning which
sustains the restrictions against the negro would apply and
therefore support the restrictions against the Mongolian, provided
the cases were strictly analogous. As far as the statutes are
concerned, they are analogous, because the restrictions are eme
braced in one and the same statutory form. But there are statutes
in several States which forbid, in express terms, segregation,
and the courts in construing such statutes haye given full scope
to the legislative intent by holding that segregation is, in
such cases, unlawful, While, therefore, statutes permitting or
requiring segregation are not illegal, statutes forbidding such
segregation are sustained.

It may well follow that Japan may admit the validity of such
statutes as applied to native-born American citizens, but may
insist that the Treaty of 1894 containing the favored nation
clause is an éxpress relinquishment of the right to pass such
statutes as regards Japanese subjects residing in the United

States, In other words, the language and policy of the treaty,

as evidenced in the favored nation clause,are equivalent to B




statute providing against discrimination. Should it appear
that the treaty is susceptible of such a construction, it would
necessarily follow that such a provision is not opposed to the
14th Amendment any more than State statutes forbidding discriminae
tion are opposed to the 14th Amendment, and that a treaty, being
the supreme law of the land, expressly or impliedly overrules
a State statute to the contrary.

™~

It therefore becomes necessary to consider whether or not
the treaty of 1894 confers the rights in question, The so-called
favored nation clause of the treaty with Japan is found in
Article XIV and reads as follows:

"The High Contracting Parties agree that, in all that gone
cerns commerce and navi any privilege, favor of immune
ity which ng Party has actually granted,

grant, to the Government, ships, citizens or
subjects of any other State, shall be extended to the Govern-
ment, ships, citizens, or subjects of the other High Contracte-
ing farty, gratuitously, if the concession in favor of that
other State shall have been gratuitous, and on the same or
equivalent conditions if the concession shall have been cone
ditional; it bedng their intention that the trade
tion of each country shall be placed, in all respe
other upon the footing of the most favored nation,"

It will be noted that the favored nation clause as expressed
in this treaty related only to matters that concern "cormerce
and navigation", and is not expressed in the general language
often found in corresponding clauses in our other treaties. For
instance, the favored nation clause in our treaty with Persia of

|1856 reads as follows:




"ART.III. The citizens and subjects of the two high contract-
ing parties, travelers, merchants, manufacturers and others,
who may reaide in the ferritory of either Country, shall be
respected and efficiently protected by the authorities of the
Country and their agents, and treated in all respects as the
subjects and citizens of the most favored nation are treated."

The favored nation clause in our Treaty with China regarding

immigration, of 1880, reads as follows:

"ARTICLE II. Chinese subjects, whether proceeding to the
United States as teachers, students, merchants, or from cure
losity, together with their body and household servants, and
Chinese laborers who are nmow in the United States shall be
allowed to go and come of their own free will and accord,
and shall be accorded all the rights, privileges, immunities

and exceptions which are accorded to the citizens and subjects
of the most favored nation."

If, therefore, reliance were placed upon the favored nation
clause of the Ireaty of 1894, it would perhaps be difficult, in
view of the restrictive scope of the clause as expressed in Art.
XIV of the Treaty with Japan, to find that a right to education
had been conferred by thetreaty. Article XIV, however, must be

read in connection with Article I, which reads as follows:

"The citizens or subjects of each of the two High Contracte
ing Parties shall have full liberty to enter, travel, or re-

side in any part of the territories of the other Contracting
Party, and shall enjoy full and perfect protection for their
persons and property.

"They shall have free access to the Courts of Justice in
pursult and defence of their rights; they shall be at liberty
equally with native citizens or subjects to choose and employ
lawyers, advocates and representatives to pursue and defend
their rights before such Courts, and in all other matters
connected with the administration of Justice they shall enjoy
all the rights and privileges enjoyed by native citizens or
subjects.

"In whatever relates to rights of residence and travel; to
the possession of goods and effects of any kind; to the suce
cession to personal estate, by will or otherwise, and the dis-
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posal of property of any manner whatsoever
which th cquire, the citizens or subjects
of each Contracting Party shall enjoy in the territories of
the other the same privileges liberties, and rights, and shall
no higher imposts or charges in these respects
tizens or subjects or citizens or subjects of
the most favored nation, The citizens or subjects of each
of the Contracting Parties shall enjoy in the territories of
the other entire liberty of conscience, and, subjeet to the
ordinances, and regulations, shall enjoy the right of
wozship, and also the
un

Jects of the most favored nation,

"The citizens or subjects of either of the Contracting Parties
residing in the territories of the other shall be exempt from
all compulsory military service whatsoever, whether in the
army, navy, national guard, or militia; from all contributions
imposed in lieu of personal service; and from all forced loans
or military exactions or contributions, "

It therefore appears that according to Article I the citizens
or subjects of each nation shall enjoy in whatever relates to
"rights of residence and travel * * * {pe same privileges, libere
ties and rights, and shall pe subject to no higher imposts or
charges in those respects than native citizens or subjeets, or

citizens or subjects of the most favored nation, " That is, our

Treaty with Japan contains two favored nation clauses: first, as

regards residence and travel; 8econd, as regards commerce and
navigation, for the words "residence and travel "commerce and
navigation", may well be considered the équivalent of the words

"in all respects"® found in the treaty with Persia above quoted,




This view finds esdditionel support from the faet thet in

"Whatever relates to rights of residence or trevel. . . .
the citizens or subjects of each high contrecting party shall
enjoy in the territories of the other the seme privileges,
1iberties, and rights, and shall be subject to no higher im-
posts or chargee in these respects then native citizens or
subjects, or citizens or subjects of the most fevored nation,"

If the word seme’be construed techniocally 1t might be urged

that segregation is excluded, because same means identicel, not
equel or equivalent, If such were the technicel meaning it would
of necessity follow thet the Jepenese subject could not be ex-
¢luded from the school and that beceuse by the treaty the same
right or privilege was guerenteed, not an educetional right of
equal value or opportunity., But such construction would be as
technical and forced as would be the construction which would
deny to Jepan the favored nation clause. Equsal, equivalent,
and seme, &ppear indiseriminetely in state constitution end state
statute, and the courts heve uniformly construed them to be synon-
ymous.

Roberts v, Boston, 5 Cush., 198.

Corey v. Carter (1874) 48 Ind. 327.

Chrismen v. Brookhaven (1892) 70 Miss. 477.

People v. Gallagher (1683) 93 N.Y. 138.
Indeed an exemination of the treaty ss & whole rether sustains

the contention thet same meens eguel, not necessarily identicel.
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Particuler reference is mede to articles 2, 4, 6, 7, g,9, 14,

and 16a of the Treaty, in which these expressions seem to be
used indiseriminately if not synonymously,

While the treaty operates af a statute it is femiliar doo-
trine thet a treaty 1s construed 1iberally to cerry out the in-
tent of its negotiators, but the construction to be unobjection-
able must be equally favorable to esch contracting party. While
it is unnecessary to cite an authority for this doctrine still
8 quotation may well be made from one leading cese. In Geofroy
v. Riggs (1889) 133 U.S. 258, Mr. Justice Field, delivering the
opinion of the court, said:

It is a genersl principle of construction with respect
to treaties that they shell be 1liberally construed, so os
to cerry out the appsrent intention of the parties to secure
equality and reciprocity betweon them, As they are contracts
between independent nations, in their construction words are
to be taken in their ordinery meaning, es understood in the
pudlic lew of nations, and not in any artificial or special
Sense impressed upon them by locsl law, unless such re-
stricted sense is clearly intended. And it has been held by
this court that where & treaty sdmits of two constructions,
one restrictive of rights that may be cleimed under it and
the other favoradle to them, the latter it %o be preferred.

But it must elso be borne in mind, as pointed out by the
lete W. E. Hall, thet—

When terms used in & treaty heve & different legal
sense within the two contracting states, they ere to be
understood in the sense which is proper to them within the
state to which the provision containing them epplies; if
the provision applies to both stautes the terms of double
meaning are to be understood in the sense proper within

e

then respectively. [Hall, 4th Ed. p. 353].




If we consider then the purpose of the high contracting
parties it will sppear thet the treaty of 1894 was intended to
secure the entry of Japan into the femily of nations, to recog-
nize its legel end moral right to eguality of treatment, and to
set aside the last vestige of extreterritoriality which elways
ie and must be an esr-merk end badge of inferiority,

The spirit whieh inspired the treaty end animates every
paregraph is expressed no less foreidbly then felicitously by
the Jepanese Ambassador in the memorandum hended to the Secretary
on Thursday, November 8, 1906.

The most conspicuous feeturs of the treaty of 1894 is
the principle of equelity between nationals and citizens of
the other contracting party. Equelity Vefore law, equality
in submission to taxation, equelity in &1l metters connect-
ed with residence, no exclusiveness, no segregation, but
free intermingling of the subjects and citizens of the two
countries, eguel opportunity, eguel treatment, these are

the features of the existing Presty. That Treaty is re-
¢iprocal as thet whatever rights thet cen be elaimed for

UeSe citizens in Jepen cen clso be cleimed for Japanese
subjects in U, S, The presmble, article 1 &and article

17 bear eloquent testimony to the enlightened policy of the
new treaty which has expressly sbrogated the lest remgining
vestige of & regime that wse bused on exclusion and segrega~
tio.’lo

Viewed therefore in the light of its origin and interpreted
1iverz1ly as becomes & treaty, it is evident thet the contention
of the Jepanese Government is not without persussive force, But
it must not be overlooked thet & treaty is after £ll but & stet-

ute and as such subjeot to interpretation by our courts of law,
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The Fourteenth Amendment is supposed to have written lerge
upon the stetute book, freedom and equality. Such at least

seems to have been the dreem of ite framers, The courts instead

of interpreting it in the light of univereal freedom and equality

have consistently interpreted it in the light of local surround-
ings, and have refused to set aside a stetute seemingly vio=-
lating the smendment, if such stetute seem to be reasonable in
the light of locel sentiment. It would be an injustice, however,
to the courts to suggest that they disregerded the intent of the
amendment, but it is a fect thet they heve found in technicel
equality a Justificetion for suetaining the velidity of statutes
which were in fact subversive of real equelity, although not un-
reasonable in view of the locel sentiment end prejudice.

What hes happened to the Fourteenth Amendment mey well hep=-
pen to the Treaty of 1894, for the trecty however liberally con-
strued, is etill a stetute and it may well be thet the courts,
following the example of the Supreme Court of the United States
in the mgtter of separste accommodetions in reilrosds and the
verious stete courts in segregated schools, may support the
technicel contention thet the treaty is eatisfied by providing
equal though not identical educationzl opportunity.

It 1s therefore with greet regret and much misgiving that

the Solicitor for the Department comes to the conclusion thet how-

ever much a technicel &and narrow construction of the treaty may




do violence to the intent of the high contracting parties, it is
poseible, indeed probable, that courts of law may sustein the
velidity and application of restrictions egainst the llongolien,
which courts of law, including the Supreme Court of the United
States, have sustained and épplied to the negro, basing such
Judgment upon the broad principle that foreigners temporerily

Or permanently residing in the United States cannot have greater

rights, greater privileges, or greater protection than native ///'

—

born citizens of our country,
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