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_ Stanford University, Cal.,

Pebruary 13, 1907.

Hon. Theodore Roosevelt,
VWhite House,
4 Washington, D. C.

Dear Sirs

Vr. Henry P, Bowie, of Burlingame, one of our best lawyers
and a man deeply interested in the Japanese question, has prepared a
brief which he has shown to me and which he has given to Mr. Devlin,
United States Attorney. It seems to me a very strong and very
sound argument, and I venture, with hic permission, to send & copy
to you. If the removal of the Japanese children to the Chinese
school is a violation of the treaty, it ie in the nature of things

R
illegal; for, while the government has mo control over schools of

California, the Japanese are its guests, as in a sense all foreigners
are guests of the nation, deriving their rights from national privil-
eges granted by treaty or in some similar fashion. If there has
been no violation of the treaty, we have no particular interest in
the matter and neither has Japan, but it is certain that we cannot
ask favors of Japan unless our course is clear in regard to these

matters.

Very truly yours,
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If the State law sanctions the act
of the School Board in exeluding Japanese
from the general schools and sending then
10 schools for Indians and lYongolians, the
question presents itself *Is the law in
contravention of Treaty righte granted the
Japanese by the U, 5. Goverrment? and if
80, can it be upheld on the ground (1) that
it is a reasonable rezulation or rolice en-
actment and (2) that it interferes with no
treaty or treaty rights within the purview
of the goverment to lawfully zrant,

It may be assuned that the State grants
the rizht tc all children resident within
a school Aistriet to attend the publie

schools there., If such conditions however




are imposed as make it degrading for any

particular class or race of children to

attend, this is a virtual denial to thenm

of the rizhts or privileges of education,
To deny resident Japanese children access
to the ordinary schools whiech they, along
with all other foreizn children, save
Chinese, have hitherto attended and to cou-
vel them hereafter to frequent a school

for Indians and lonzolians, is to huniliate
then in the face of not only Aneriecan
children, but also bvefore all other for-
eirn nations, at home or abroad. To argue
the truth of this is unnecessary.

Now on what zrounds can such diserin-
ination ve justified? As a reasonable pol-
ice measure? Let us see, It may be sald
to be a police neasure to spparate white
children from blaeck ones in the schools,
And for many reasons,

The blacks are mentally inferior, s0-
cially they have no position in the world,
politically they have but lately, as a race,
emerzed frou servitude,- thelr vices are
xnown, their habits uncleanly, they live
in muts and squalor is their natural con-

ijition., Tor these and other reasons

their children are separated in the schools,
The Indian also is a seni-barbarous native,
with vhou for similar reasons it is un-
desirable that white children should assocl-

ate, llone of these reasons aprly to Japanese




ehildren, Thev are the offspring of a
+reat nation,- a forermost world power, whose
covernent bvezan tefore Furope was, whose

warriors have conquered in every contest

they ever enzazed, whose prowess on the

rfields of battle is only equalled by their
chivalrie treatment of their fallen foe,
whose mereies and charities know no bounds
and are cireumseribved by no national preju-
1ieies or hatreds, whose arts excel those
of all other countries in countless par-
ticulars, whose code of morality frowns
on divorce, whose languaze contains no
saerilizious imprecations, whose uanners
orderly conduet and superlatively ecleanly
habits are the admiration of the civilized
world, whose scholars are forenost in
swvery secience, wvhose artisang are unsurpass-
ed in deftness, skill and exactness, whose
poets and painters and gsculvtors have
endowed their ecountrv with imperishable
momuments,- and it is the children of such
people whom the 3chool Doard declares to
ve unfit, or undesiravle to associate with
native Anericans in the ranks of education
ard only fit to attend schools provided
for Chinamen and Digzer Indians,
sueh diserimination, eupheriously

called sezrerzating, cannot bve justified,

a volice measure, and is therefore to

bve explained and upheld, if at all, as a




race-hatred measure, an opyressive act,
unworthy, as it is un-Anerican and unjust,

sueh veinz the case let us see what the

Treaty of the United 3tates secures to the

JTapanese, To quote ite languaze: In what-
ever relates to residence x x x they (the
Japanese) shall enjoy “the saue privilezes,
liverties and rizhts® as "native citizens
or subjects or citizens or subjeots of the
1ot favored nation®, and theee latter en-
ioy the privileze of attending the general
mubtlie sehools. Ilence the school law con-
travenes the letter as well as the general
rrineinles of the treaty.

Tt is unnecessary to elaim that the
treaty attaspts to force the 3tate in to
educatins the Japanese, All the treaty
10es ie to agsure to the Japanese the saue
wpishts, privilezes and liberties® within

es as are enjoyed by the

nation's subjects resident

california abandon her school
neither the Federal Govermient nor
anv nation ecould te heard to object., Should
he establish separate schools for alilens,
no nation eould objeet, DNut to establish
sehools whieh she allows French, Italian,
Portuzese and Gemian, Greek and Lascar

children to attend but from which she ex

cludes Japanese childrer, is a violatilon




of the Treaty, as it withholds from the
latter, *rizhte, liberties or privilezes®
within this state which are NOT withheld
from the children of other natione residing
therein, Ae the treaty is supreme, it
would seen to follow with lezal and lozieal
certointy that the ctate law must be de-
clared invalid, because of such diserimina-

tion, fosterinz race hatred and contravening

the terme of the arreenent between Japan and

this Countrv.

Any other doetrine puts it in the
nover of a state to override the zeneral
rovermient in the rerulation of its rela-
tions with foreizn zovermuents, and to iz-
nore and set aside Treaty obligations of
the mited States.

The state will not be permittied under
the nretense of rerulating the schools to
use them as a means of brinzing abvout a
mipture between this zoverment and aznother
nation with whom there has been nade a
treaty of anity and comerce,

Therein lies the whole erux of the
controversy,

The zovernment is not interfering with
the schools of the state, On the other
hand it will not pemnit the state to inter-
fere throurh the schools with the relations
totween the GCovermient and Japan, If the

gtate doeg not wish American children to




be educated with other nationalities, let
the state vrovide separate gchools for all
other nationalities.

But the state will not be periitted
to disrupt relations with a friendly power
by selecting the children of that power only
tc be expelled from schools whieh the
ehildren of other natlions are permitted to

attent, and sending the children of that

power Lo associate and be educated rith
chinamen and Indians, The haudliation
ig an affront to civilization, an insult
proud and chivalrous country, and a
1irect slap in the face to the sonate and
rresident of the United States, the treaty
making branch of the National Coverrnent,
separate schools for negroes have
gusiained on pollce grounds,.
igt.,- The 3Black race ig adunittedly

an inferior race in every respoct and
v of this country shows they

. '
AR WULY

1-, -
have never heen considered or rcated as
the squels of the white people, North or

south,

ond.- o question of Treaty rizhis
is involved in assigning then Lo separate
wchools., Thie alone revoves the lNegro
nmest ion entirely Iron the present contro-
versy, bty tlus iistinruishing it in prin-

1046,

-

ow if the 3tate cannot control, dis-
regard, or override the foreizn relations
of the Govermment by direct legislation,

hor can she be heard oOr emiitted to o=

1anzer those relations indireectly by 80




lezislat inz upon her sehool systen as to

abarass the treaty making power, and thus
tend to brinz about a severance of rela-
tions with a friendly nation,

The national zoverment 1s not attenpt-
inz to establish, control or repulate the
ealifornia school syastem, tut she mmuet have
the power to prevent that systen endanzer-
in* unnecessarily, Treaty oblizatione, As
well elaim that if the DState levied & head
tax on ineoming Japanese, ihe Coverment
could not obieet without interfering with
state rivht of taxation., The subject matter
~f intereourse between foreisn nations is
0 more within the power of Congress alone
to rezulate than is the other, to wit: to
seeure to the Japanese equal rizhts and
vrivilezes, within the Jurisdiction and ex-
elusgive provinee of the Treaty 1naking
vower of the general -overmnient .

™e Louisana case oan te easily

There, Italinns were killed
s eomplete and ended.
he Covermient to 4o
'he crime wes
yf n sovereirn ~tate, but that

of lawr breakers, resides there

n act of the lerislature

whoge lezality can be tested and its il-

leznlity declered, and a remedy afforded




azainst future infractions. in the above
and gimilar embarassing cases for the Gov=-
ermment the act was not camnitted under
color of law. ilere it is sought to be
justified vy a law now in the Statute book.
It has bveen declared by s0lIe
jurists that the 14th Anendment estabvlished
national eitizenshiy and that it will re-

quire another Anendment to vitalize the

Treaty power, so that the President way

enforece what he has formally and in the
nane of the uovermsent undertaken to see
perfomied, But if the power to make the
Irealy be conceded it Lusi follow the power
is granted to give it life and enforce it,
The President is the Chief Ixecutive

of ficer and execution is the life of the
L89.

he whole authority of the Governsent,
as well as all the force of law is behind
nam in any act of his 10 coinpel State o-
vedience to Treaty obligzation,

The poverunent ie nov attanpting o
sbolish distinetion of color, nor Lo cbeab-
iish soeial equality vetween Japanese and
the vpeople of this 3tate. On the other
hand it will not pernit invidious distine-
tions to be made azainst the Japanese which
10 not apuly to all other nationalities
resident here, for else the ilmiediate re-

sult is to modify the Govermient's treaty




oblizations, ziving equal and the swie

rizhts to the Japanese as are enjoyed under
california laws by other lationalities,
There cannot be one law for Japanese and
another for GCemans or French residents
whereby State privilezes are withneld from
the formier and aceorded the latter,

Nowever much California may desire
sueh Aiserimination, it can only Yte secured
throu~h Treaty betweer the Urnited States
Ggoverment and Japan, or by having 1o

elatione with that Countrv,
other eourse would permit this State to
plunre the Country into & foreign war
:';'_Z_'. st the wish of the Government.

T™he vital nurrese of the *favored

nation® clause in treatios is to prevent

r vreferential treat:

roard, coposed larzely of Gernan natural-

ized eitizens should under a 3tate law




which mizht sanotion it, make & rule that

hereaiter all n

melish children rust attend

-
(S 0

geparate schools provided for Indians and

Chinecee,

would the case in prineciple ve

any different from the ore at bar.

could it ve sueccessNully, or serio

maintaine

ent noxr

ard to

4 that neither the FPnglish zove

the Pederal Governient could L

-

obieet 1o such action for f 1

v

matter of

angwer te vyou cannot

of controlling education,

of law, offend the subjects
ion residing within your

sueh insulting diseriminations;

sonethdng uncoldiecied

foreizii Govermncents st Le




equally allowed, and it nay bve adinitted that

the Treaty power shall not effect or abridze
the state right of reasonable control over
her educaticnald in titutions, The only
"here the state allows
wvery country of ™rore to
it to
of the
to
rive
right

Stnte
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cssentials of proper school control,




rolitieal party, the labor unions in

n Pranciseo, are trying to drive the

Japanese out of California and arc using

the sehools to that end, in violation of

constitutional law hey are thus Lrying
0 ‘.l]

accoplish dllogally i an o1y vo

jone throurh the Trealy uaking power G4
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Tmerson, has said

‘ t"‘,["‘_ p ] | 1 "('"'.",'_‘_"

control
the power to diserimin-
of resitant

st = . § ' '

are

swgerimination
A ] . ¥
American

jnation by

a liber

azitatior rarticular elass whieh

it desires to drive out of the Country,




The course here suzzeated affords an
eney and setirfactorr solution of the vhole
miestion, and while the power of the ~overn-
nent to ~uarantee equal treatiment under the

most favored netion elemee ig resrected and

preserved, the Jtate attnrins its objeet (on

the agmmption _  the same is boni-
fide a measure in the interest of native
children,) bv a lexal, constitutional and
unoffengive 1method of nroeceture and all
eonfliet Tetween the 3tate and the National
Governent ig nvoided, Thue treaty stinula-
tions are maintained in their intexrity
without any epacrifiece of the States le~it-
imate ri~ht to control her school systen,

n fine: 1let the gtate serrerate if
it ehoose Aneriesn children into exelnsively
proevirar sehonld Ty tut not Aggerimirete te-

en forei n torn echildren of different
nationalities resident amonrst us,
notener of atste law anAd t}!(-.

Treaty sti

rage rerorted
141t Court lavs
and unoues-
tioned lanvuare of the TTnited
statos 1t
mentioned g agite 1
or Federal, The only funetio

is to rogister the will of the Fxecutive




oxnrogsed in a treaty ratified by the

senate, 2nd the reasen is virtually sup-

rlied b Ifamilton in the Pederalist when

E~f\'!n'w|,-. A%t & ?"f),"'l. i » paTd e ~t
CGa . e . (

wherein »i+»ts are bar-ained for and
rranted on the basis of rutual covenents
amA asreemonts, And as 1t tekes tvo
rertior to enter into rontrret the
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coungellors.- and 1 tates or ¢

4y

najority of the sae are diesatisfied with

such eonditions and safeguards an amendaent

te the constitution regarding the suprenacy

=]
effect of treaty stipulations can
case now stands neither
are necessary 1o

sy Y 107
-':‘,' el it

coulitry resident

O
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the courts

must
hold, as a uatter ol duty, sanctioned

as enforced vy their oath of office.




The forezoing discussion has proceed-
ed upon the assumption that the state law
Pol. Code See. 1804, violates the Treaty

of the hiteda states with Japan in exelud-

ing Japanese children frow the cgeneral

public schools, As a matter of fact the
United States Govermient has so considered
the action of the Sehool Board Lased upon
that seetion, »But if such action is not
warranted by the Politieal Code, then the
gtate law so far as it may concern the
Japanesge is not in oprogition to the Treaty,
thouxh the Sehool Board's action unquestion-
ably is so, It is propesed now to show that
the 3tate law is not in violation of the
treaty for the reasog that properly con-
strued it does not and cannot apply to the
cnildren of Japanese subjects resident
within the State.

The lanruaze of the Code 1is &8
follows:=-

(lere insert P, 29 of Pill in Pquity,
leaded tvpe.)

The question is who, under this sec-
tion, are to be considered schildren of
ronzolian or Chinese descent¥, and are
Japanese children included under this
clasgifieation,

Yonzolia is an integral yortion of the
mypire of China and is on the Northern
boundary of that country, and lies to the

rapt of Vanchuria. It is separated from




Japan by the Pacific Ocean, the Yellow 3ea,
ianeluria, Corea, and the most thickly
settled portion of the Chinese territory
of which Pekin is the central Capital,

Its nwee lYongolia is used in China to
designate the people of Yonrolia but it has
never veen aiployed to desiznate Japan
or any part of it.

Japan hag never owned l'onrolia nor
any portion of it, nor have the Japanese
ever irhabited lonzolia., Who is & l'on-
zolian® Clearly one torn in lonzolia or
China or born out of Yonzolia of l'onzolian
or Chinese parents, As Japan is not lon
zolia it would seenn to follow that Javanese
are not l'onzolians and ean not te so
clagsified, They are certainly not lonyo-
lians in a territorial or political or zeo-
sraphical sense and it is presumable the
words used in the Statute were not enploved
in any other sense., If for no othe¥ reason
Yecause it was unneee ssarv.,

The statute was not drawing ethnolozi-
eal distinetions, for if so, "lonzoliansg®
would not inelude even Chinese, who
ethnographically are known and classed as
the Tonzoliod or Fast Asiatic race, as
distinzuished from the lonrolian race whieh

inecludes the lanchus, Coreans, Cossacks,

Tartars, Caliucks, Tircomaus and others,

excludinz Chinese as well as Japanese,

>

I'any reasons nay be assizned to sup-




vort the contention that the words *lon-

golian or Chinese" as used in the Code, were
not intended to nean or inelude Japanose,

l1,- There is a native race in Japan,
absolutely auctothonous, called, Ainos and
they are white, Jany Japanese are descended
{raa thai, longolians could not include
then,

.- The Chinese or Jonzolians have
never claied or admitted or imagined any
race relations bvetween themselves and the
nor have the Japanese ever claim-

|-.'
ed or adinitted such relationshin.

2,- The history of the races proves
relationship, it bveing extranely
ioubtful at the present 4ay, what is the
rresent wace of Jaranese,
peninsular, while
the doscendants of

Iarael, but no one

are

unazslutinative
an azzlutinative lang

soft like Italian




There are no words in common between the

pure Chinese (Xwanzo) and pure Japanese

lan;uazes (Yarato Lviwie) and the inhabi-

tants of neither country can converse with
hose of the other and never could, nor can
the Chinese or Jonvolians read the native
xana or written echaracters of the Japanese
althouzh educated Japanese can read and
write the chinese ocharacters,

.- The two countries have never been
united under one ruler, 0n the contrary
hev have been for the nost part hostile,

o= The native relizion of Japan 1is
shinto, That of China, Confucianis, Taoisu
and Puddhimi, 4ifferin- in doyma, doetrine
ard ritual, though one form of ancestor wor-
ship

7.~ China has had meny 4ifferent and

tvnasties: Japan only one dynasty
berinninz, 2500 years azo, and
roverently btelieved to have orizinated with
sun deity,

o= The character of the two people:

entirely different, owiny to the differ-
ence in the form of ~overnient China
a ratriarehal form and he
larzely asricultural in their ypursuits,
Japan, owiny to her feudal systen, but
cently avolished ie composed of a larre
military or warrior clase.

0.~ There never has veen intermarriajze
vetween these two nations on any seale of

importance,




10,- Japan existed .. n nation for

centuries before she had any political,

saeial or camiercial relations with China.
This is a well attested historiecal faet,
nor 4i4 China have any knowledze of Japan,
until about 2000 yvears azo in the Chin
dvnasty,

11.- There have been two faious wars
between China ant Jaran, One in the 1°th
Century, when Genrisken invaded Japan and
wag defeated and the other when Janan in-
vaded Corea and China esiie to Corea's ag-
sistance, when, again, China was defeated.
Thus when ever in the ,ast, China and Japan
ecate tozether it was as enenies,

and other reasons
be enmerated it would seenm to be bveyond any
queation that Japanese are rnot Jonzolians

such descent, (thourh
nd Asiatie:
contrary not only contra-
istory tut violates trmith in con-
nection with the manners, customs, traits,
lanyuazes, instinets, relizion, intereourse

and rursuits th eountries,

It is a pertinent question to ask,

why if Japanese are 10 be ineluded ?.‘J':'
were not rentioned in sSee., 1682 of the
Politieal Cole? Yo patiefactory l

be imazined; and the honest coneclusion st

be that they were not mentioned teeausge it

& not intended to inelude the,




Certainly it is not the usual ordinary
or natural way, to desizrnate then as *longo-
lians or Chineser® or Chinesze or lonzolianse,
They are universally designated as Japanese
and by that nane alone are they either
known or recognized.

™he hiestory of this lezislation (P.C.

w

1662) will show that the Japanese wore not

18 or intention of the legislature
jection was adopted, It was 4i-
{ the Chinese exclusgively, and the

word ®longolian® in eonneetion with Chinese
A — J f o~

!
K

-

used phonastically s A8 an alter-

8l ;"‘.]""“‘ JII BY id ) bil fhd 1ok

sdigled out,

I‘t. 1 ‘J .(‘ *_:11’ ’.\‘i

0l :::-_.in;-‘u| with Hamdet onit-

title role is s rTE sted




SYHOPSIS

Sect, 1882 Pol, Code. does not
exciude Japanese fron the Schools,

1 10 exclude
than,

was to ex-

LA !l:l.:.

The languaze used is "Chinese

or Fonzolians® and *lonrolians or

=2
cninegev,

o= If Japanese had lLeen intendeq,

the word Japanese would have been used,

words lonzolian or Chinese
grritorial and pelitic=
ethnologically,

w are

) used ethnolozieally

.onrolians not Jupanese nor

Japanese longolians and it is not the
wal or ordinarv or even occasional

by which Japanese are desisnated.

hen laws are nmade in
LO & :i"l i Culla

i 3y Dele LIE
wvho exist as 1

ation and

1

t 11
» L i Vi L wald WAL

in treaty
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not a" g tem: whieh would

relation, that peoyple
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ethroloziecally the

congidered jonroli-
hey are Orientals and

they are nevertheles

_ .
\siatics,

" N
te congidered tv the Courts as
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re, when the contenporaneous history
Ll ydslation wiquestionatly
were not in the

o 11y - 4 .
L= ("1 "' ia vii ") tf’ ?‘“-

ot used ethnologziec-
lly,- and this particularly where the
usual and alternative word for desi~-

Chiiniese it .L;','."‘\.‘-j_",., andt that

word was n

nating
word is never used to desivnate the

icjects of Japan wiw are ususll
exclusively called Japanese, and

natural construction of the langua
confininz it to Chinese clearly satis
fies the rroved intent and purpose of
the law, whieh was directed at Xeeping
Chinese out of the City Schools, its
operation will ve lindted to what was
then intended,

- !rle




IT.- The rreectienl contemporary econ-

strmetion put upon the law Ly the very of-

ficers eharzed vith its exeeution, proves

that the Japanese were not intended to te
included in that law, 7or, after the Chi-
nese-separate schools were estadlished in
n Mranciseco, Japanese children for years
nttended the zeneral publie schools there,
TI¥.,- It ie only sinee the

and since the foration of

rxelusion leazue that the Japan-

iriven out of the reneral

nd the lay proves

to the Japanese,




ViI.- If the Court can so hold, it will

be relieved of the necessity of discussing

or deciding any other question,

ViIi.- A8 the question in the case
touehes the right of the School Board to
exclude Aoki fro: the Schools at the tive

that rizht was exercised it would sean that

Y 31 AYL s v 4 i Zwoa ) |
il 4.4!-.1..\/..-4 L\J t...i, + 8% C'uu.e.,
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subiects or eitizens of the
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vy treaty rivern to and enioved tv the
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lard, any Constitution or law of a State to
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other Constitutional vrovision for the vower
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