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Noe74. DEPARTMENT OF STATE,

L7 WASHINGTON. lMarch 21, 1907,
file No. 1797/168-169 17/C 3

His Excellency

Iuke E, Wright,

etc,, etc., etc.,-- Tokyo.
Sir:

-4 I have to acknowledge the receipt of your despatch No, 175, of
the 20th ultimo, giving the reading of telegrams exchanged between
the Department and the Embassy, from February 9 to February 20, 1907,
inclusive, on the subject of the exclusion of Japanese children from
the vhite schools of San Francisco. You also enclose translations
from Japanese newspapers showing how the news of the settlement of
this question has been received in Japan,

On the 15th instant, the Department sent you the following tel-
egram, which I now confirm:=-

" Your one seventy-five. £chool Board California passed reso=-
lution providing for admissicn Japanese within age limits prescribed
for American and all alien children having sufficient knowledge of
English language. Test case recently instituted before Courts dige
missed, Recent immigration enactment quoted in previous telegram
has been put in force by executive order,"

Three copies of the executive order spoken of in the telegram
are herewith enclosed,

I am, Sir, your obedient servant,
ROBERT BACON
Acting Secretary

Enclosures: :
Executive order above described, dated March 14, 1907.
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DEPARTMENT OF STATE,
o No, 1797/188-179  17/C WASHINGTON, March 21, 1907,
7

His Excellency
The Governor of Hawaiil,
Honolulu.

Str:
p I have the honor to enclose herewith, for your informationm,
five copies of an order issued by the President, on the l4th instant,
ordering that Japanese or Korean laborers skilled and unskilled,
who have received passports from the Government of Japan to go to
1exico, Canada, or Hawaii, and come therefrom, be refused permission
to enter the continental territory of the United States.

I have the honor to be, Sir,

Your obedient servant,
ROBERT BACOX
Acting Secretary.

Enclosures as above.
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wy dear Ur, Bacon: '

Dursuent to Jour suggestion I heve put in presentable: fornm'
reasons why Congress should enact a law to safeguard righfé oc-
&quired under treaty and to punish ¢ivilly or ¢riminally the vio-

lation of suen rights. I shell assume the existence of the

necessity for sual legisletion and efter g few remarks of g gen-

ersl nature shall venture to suggest the statutory forme which

'rhaps cover the cases

o
LS

settled that @ treaty of ¢

he United States is a law of

nd e&nd overrides anything in the cons

titution or laws of env
o

vhenever the inconsistency or Tepugnarey of & state law

is properly brought to the at-

courts in the regular adnministration of Justice,
Hylton, 3 UeS.198; Chirse v. Chirs » 2 VWkeaton 859;

Llynham, 100 UeS,483; & 'in v. Frenks, 120 %.8.678;
Geofroy v, Riggs, ESL::E.EUS. See, 2180, lir, Charles Henry But-

8 Tr&;ty»i&king Power of the UsS., vol, 2,cn. €, collecting

It is unfortunately true that adequate mesns do not exist

J

'TOper enforcement and vindieation of treaty rights and the

t of those who seek to violate thenm, The failure of our

tuniclpal law to provide megng for ceérrying out our International




obligations in this respect is unfortunete, Inasmuch a8 there

{g no common l&w 0o? orimes knmown to our federal jurisdicticn &u
indictment will not lie in the ebsence of & gtetute for the vio=
1gtion of internationel 1gw or of e tresty of the United States,
notwithstanding that such violation of law or infrection of treaty
rights mey gubject the United States to internstionel reclemations.

cee the leading case of United States v. Hudson (1812) 7 Cranch

32, overruling the earlier caee of U.S.v. Revers (1793) 2 Delles 297.

It has been guthoritatively held thet no statutory provision
exists which permits prosecution for & violation of & right eecured
by treaty, or other infrection of treety provisions, The case in
which this guestion wes finglly set et rest grev out of the Chinesce
troubles in Celifornis. In 1686, during the ggitetion ageinst the
chinese upon the Pacific coast, &n gttempt wee made to secure in-
dictment and conviction of persons who ned been engaged in & con=
spirscy to deprive Chinese residents of the privileges gnd immu-
nities secured to them by the tresty betvween the United Stetes and
snine under R.S5.5519 which reads s follows:

1f two or more persons in sny State or Territory con-
e, or go in disguise on the highwey or on the premises
nother, for the purpose of depriving, either directly
indirectly, eny person 0T cless of persons of the equal
cotion of the laws, or of equel privileges end immuni-
,s under the laws; or for the purpose of preventing OT
hindering the constituted authorities of eny State or Ter-
ritory from giving OT gecuring to &ll persons within such
State or Territory the egugl protection of the laws; each
¢ such persons shell be punished by & £ine of not less then

#ive hundred nor more then five thousend dollers, or by im-

nrigsonment, with or without herd lebor, not less than 8ix




months nor more then six years, or by both such fine end
imprisonment,

In United States v. Herris, 106 U.S.629, this provision hed
held to be unconstitutional and void so fer as it applied to
¢itizens of the United States within & stete, inesmuch as the
Fourteenth Amendment is aimed at stete rether than individuel asction.
It was now argued that although section 5519 was unconstitutionel
so far es it sought to protect citizens of the United States residing
within & stete, nevertheless the power of Congress to legislete in
srence of treaty provisions being unguestioned, the unconsti-
utionel features of the section could be severed from those which
e scope of congressional action, &nd the section could
perly epplied to conspiracies directed sgainst Chinese subjects
g to deprive them of rights secured to them by treaty. The

judges of the lower court having differed in opinion upon the point,

1

(in re Beldwin (188¢) 27 F.K.187] the question was cerried to the
Supreme Court of the United States where it was carefully considered
he cese of Bgldwin v. Frenks, 120 U.S.€78. The court held it

unquestionebly within the power of Congress to provide for

the punishment of &1l persons guilty of infringing treaty rights,

but thet Congress hed not done so in enacting section 5519, inesmuch

as the section wes unconstitutional in toto so far es it epplied to
acts comnitted within the limits of eny state. The Supreme Court

of

of the opinion that no severance of the good from the bed wes




poesidle., As the court remerked, pege 68C, "the limitation which
is sought must be made, if et &ll, by construction, not by separ-
ation., This, it hes often been decided, is not enough.”

At the same time the court left open the guestion &s to
whether or not the seetion "is sepersdle so that it can be en-
forced in & territory though not in & state". Sections 5708 and
5526, under which it wes glso sought to sustain the indictment of

Baldwin, were held to be inappliceble, inesmuch &8 they cre eimed

at offences ageinst the rights of "eitizens" &nd not of gliens.

- ey SRR Sy

The following lang taken from the opinion of the court, de-

83 (PR
‘1.-(_{- Mo i ) 4

livered by dr. Chief Justice Waite, will show the exact scope of

the decision,

The precise question we hove 10 ermine is not whether
ongress hos the constitutionel & y to provide for the
wunishment of such an offence es thet with vhich Beldwin is
grged, but whether it has so done.

That the treety-msking power hes been surrendered by the
ctes and given to the United Etetes, is unguest ionsble. It
true, £1so, that the treacties mede by the United States
in force are part of the supreme law of the land, end that
are 88 binding wi P 1

, the territorigl limits of the stetes

hir
are elsewhere throughout the dominion of the United

- b - +

tha (C¢ Lta. 4
L6 w1 0T

ng
wiJilo v

he United States have power under it
for the punishment of those who sre gullly of de-
ese subjects of sny of the rights, privileges, im-
tion ruaran xd to them treoty, Ve
guestions
is hes been
21ly refer-




-
ne COUrt.

I

4
v

on before

s
o432
- bl

-
~
-

i

o
(=)

jeld elso

]
M

Tadd
l8vi

o
. A &

el
L

. 4

ipul

¥

-




- Fe=

sunt of acts which it wes powerless o punish. [See

gections 1076~ 1027]. These anfortunste

incidents heve, on seversal occssions, led 0 the recommendation,

sne part of the Executive, of legisletion by Congress looking
oward the punishment of offenders Who violate treaty rights. ~
Perheps the best Xnown of these unfortunate affeirs wes the
1yuching of sertain Itelien subjects in lew orlegne in 1890 AS

v

g result of this affelr president Barr! tgson used the followin

cpgucge iv his ennugl mesSLEE of Lecember 9, 1891:

Some buhtebvlgne growing out of this unh&DD¥ incident
gre worthy the gttention of Congress. 1t would, 1 believe,
ve entirely competent for congrees to- meke 01 £PeNEeE Lgaiyst
the tresatly rights of Jﬁrﬂxg‘ﬁrb dﬂm*rilﬁd in the Unit
ctates cwg jzeble in the Federal courte. This has Lot,huv-
syer, been done, gnd the -ea&r&l officers end courts hove no
power i such cases to intervene eitrer for tre protection
r o foreign citizer or for the puni tehment of his gleyers.
o me to follow, in tnis state of ihe lew, that 1
£ the State cherged with police '*ﬁ \nileal powe
+ cases must, 1D +he consideration O £ internctionsl
ne growing out of such ircidents, ve regurded in guch
Federel cgents 88 to meke this Governzert snswers yble
sets in ceges where 1t would be enswerible if the
1ts constitul sonal power b define

?

nited Stetes red used
and punish orimes egeirst trecty rights.

-~

Subsequentiys geveral similer

+1e recommendetion alrecdy mede bY

- . 9
161 messuge £ Decembel




he recurrence these distressing
?uva directed at dependents oY 1
: thet the con ‘L"“N (‘3 hes
be dlIzLLLu. of conferri:
5 £,
furisdiction in }‘u..- claes 0;“
GO Juris . .
vere the unltimate T{utt ibility of
be involved. Pe &ugbabt-\L is
ﬁgl ;J 1aeueceseo-,
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he ;eaexal uoverznert
involved, end upon the bille to L-LLL”II].L-IZ
ig which were introduced in the Senste end nkibt.
ircumbent upon us to remedy the stetutory omissic
ed, end msey egein leed, to such untowerd rasults.
inted out 11e necess Lt nd the precedeut
this cheracter. Its tme ib &
previsory justice tT“lﬁ i
ocvereign eqiul meke u]*&t ; requiring ILCLIJ*P‘7
while the Italien Gove neturelly regerds
XY ard, iHu#PL, he most eaﬂsr11,1 ]
the Telluleh incident, I advise th
precedent, and in v19r n? the imprc be
or cage being resched by the bill now
i provision for irﬁ"uf"ff to the
m end proportion &as heretofore

O e
[ Tid

[

o
o fte c®

-

this connection, Foreign Relation
orrespondence W
Congress
rederal courts end declari
gdopted the Italien Govermment would"z
compla]
would "not ceas

erime, &nd to hold the Federsl Government responsi
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It might well be thought desireble to enget a generel stetutle

the court for &ll

voviding & sliding penslty 1n the discretion of

nfrections of internationel lew, Thieg would arm the Executive

tth the same power to invoke the eriminel lew in vindicating rights

ecured by interrationel lew &8 18 ed by the EZnglish Zxecu=

ive; (see Triquet v. Bath, 3 Zurrow 1478) and would plece our

primingl lew on the same Pooting es is our law regerding civil
Fichts end duties erising out of internstionsl law.  The Scotie,
1671) 14 Wall. 170; Paquette Hebens v. Lola, 175 U.S5.677]. Doubt-

os there will be objection to such & gtetute on the ground that

tion sw is too indefinite and unsettled to furnish &

avl

s o s » - *
¢ for @ criminel prosecution.

[Fh=

3e thet es it mey the objection cennot &pply in the cese of

Treaty provisions are &8 eesily ascerteinable gnd con=
rued g5 @re stotutes. If every men 1s presumed to know the com=

just and equelly posgible to

Piled stetutes it will be egually

[+

See on this point U.S.v.Smith,d Wheaton 153, Congress hed
tsoever, shell, on

enceted: "That if eny person Or persons whe
the high sees, comuit the crime of piracy, &8 defined by the
law of netions, and such offender or offenders shall efterwords
hrought into, or fcund in, the United Statee, every such of-
fender or offenders shall, upon sonvietion thereof, before tke
cirenit oourt of the United Stetes for the distriet into which
he or they mey be brought, or in which he or they shell be found,
be puiished with desth.” = The jury returned & specisal verdict
nd Justice Story decided thet these fects
of netions end the defendant was

be

-inding the facts end Ur.
conctituted piracy by the lew
punished gecordingly.




to ettridbute to every man constructive kmowledge of "treaties

ir force", ~ A tentetive dreft of & stetutory provieion is

+herefcre submitted. Naturelly such & provision will reguire

pery cereful wording. The following is intended as & stetement
b/ the purpose in view rather than & definitive attempt to clothe
jhet purpose in technical langusge.

Sec.1. Any perscn who knowingly violetes any provision
of eny subsisting treaty between the United States ehd eny
foreign nation, or knowingly interferes with or prevents
the enjoyment of any right, privilege, or immunity secured
by any existing treety of the United Ststes to eny foreign
nétion or any citizen thereof, shell be punished in the

diseretion of the court by & fine of not less than fifty nor

more then five thousend dollers, or by imprisonment for not
ess then one month nor more then one yeer or hnth.'

Secs2. Any perscn who violates eny provieion of any sub=
sleting treaty between the United States and eny foreign
ngtion, or interferes with or prevents the enjoyment of eny
right, privilege, or immunity secured by eny existing treuty

~ the United Stotes to any foreign netion or any citizen

hereof, 80 ae to subject the United States to representetions
the part of eny foreign netion for the violation of treaty

Yights, shall be punished by & fine of not less then fifty

1re more then five thousand dollars, or by imprisonment for




not lese then one month nor more then one yeer or hoth, and
shell be lieble for whetever pecuniary demeges the United

States mey suffer as & result of such violation of treaty

provisions by such person, ineluding any sum which may be

peid as the result of any diplomstic errengement, treaty
or convention on account of such tresty vwiolation by such
person,
Sec, 3+ Any set committed in eny stete or territory of
the United States in violstion of the rights of any foreign
country or of & citizen or subject thereof, secured to such
country, citizen or subject, by treaty between the United
Stetes and Such foreign country and constituting & crime under
the lews of the state or territory where committed, shell con-
stitute & like erime ageinst the United Stetes snd be subject
to a like penclty and be cognizable in the Federel aourts.
Secs 4. Jurisdiction is hereby conferrea upon Federel
District Courts to take cognizence of &11 offences egeinst
the provisions of. this set. Appegls shell be sllowed in all
instencee on motion of the Government to the Suprcme Court of
the United States in order to establish the law upon the point
in guestion; appeels shell be sllowed to the defendent as in

cases of other offences of like gravity, provided, thet nothing

in this provision shall be construed to place the individuel

defendent in 6ouh1§ Jeopardr.
W WA u.-y-.& r V) '.'_5, 71“& M'; . %




The Supremscy and Scope of the
Treaty-making Power of the United States.

It is too late in the day to question the proposition that
reaty of the United States made in the legitimete exercise of
treaty-making power as defined by the constitution, annuls
state laws and constitutions which are inconsistent therewith:

Article 6 of the Constitution of the United States provides:

This Constitution, and the laws of the United States
which shall be made in pursuance thereof; and all treaties
made, or which shall be made, under the authority of the
nited States, shall be the supreme law of the land; and
he Judges in every State shall be bound thereby, enything
in the constitution or laws of any State to the contrary
notwithstanding.,

That this provision of the Constitution means what it says
settled in the great case of Wam v. Hylton, 3 U. S, 198,where
ice Chase said:

There can be no limitation on the power of the people
pf the United States. By their suthority, the state consti=
utions were made, and by their suthority the constitution
f the United States was established; and they had the
owver to change or abolish the state constitutions, or to
eke them yield to the gemeral government, and to treaties
ade by their asuthority. A treaty camnot be the supreme
aw of the land, that is, of all the United States, if any
¢t of & state legislature can stand in its way. If the
onstitution of & state (which is the fundamental lew of
he state, and paramount to its legislature) must give way
0 & treaty, and fall before it; cen it be questionmed,
gialature, must
? It is the declared will of the people of
he United States, thet every treaty made by the authority of
e United States, shall be superior to the constitution and
aws of any individual state, and their will slone is to de=-
If a law of a state, contrary to & treaty, is not




oid, but voidable on%g. by & repeal, or mullification by

s state legislature, this certain conmsequence follows,that
he will of a small part of the United States may control

or defeat the will of the whole. The eople of America
have been pleased to declare, that all treaties made before
he establishment of the national constitution, or laws of
ny of the states, contrary to a treaty, shall be disregard-
pd .

Four things are apparent, on a view of this 6th article
pf the national conetitution. 1st. That it is retrospective, ~
pnd 18 to be considered in the same 1ight as if the consti-

tion had been established before the making of the treaty
pf 1783. 2d4. That the comstitution or laws of any of the
ptates, 80 far as either of them shall be found contrary to
hat treaty, are, by force of the said article, prostrated
pefore the treaty. 3d. That, consequently, the treaty of
783 has superior power to the legislature of any state, be=-
guse no legislature of any state has any kind of power over
he constitution, which was its creator. 4th. That it is the
eclared duty of the state judges to determine any constitu-
ion or laws of any state, contrary to that treaty (or
ther) , made under the au%horit{ of the United States, mull
and void, National or federal judges are bound by ﬁnty

nd oath to the same conduct.

It was accordingly held that the treaty of peace concluded
een the United States and Great Britain in 1783, enabled

ish creditors to recover debts previously owing to them by
ican citizens, motwithstanding a payment into a State treasury
r & State law of sequestration.

Although the supremacy of a treaty of the United Stetes was
led in Ware v. Hylton, it has been held necessary to reaffirm

propositions there laid down on numerous occasions since that

The following are among the cases cited accord in Mr. Charles
Butler's Treaty-making Power of the United States, Vol. 2,
11.:

Fairfax v. Butler,7 Cranch, 603,




Hopkirk v, Bell, 3 Cranch, 453; 4 Cranch 163.

Chirac v. Chirac, 2 Wheaton 259, —

Orr v. Hodgson, 4 Wheaton 453,

Hughes v. Edwards, 9 Wheaton, 489,

Carneal v, Banks, 10 Wheaton, 181,

Pollard v. Hagan, 3 How.212.

Pollards Heirs v. Kibbe, 14 Pet.353.

Pollard's Lessee v. Files, 2 How. 591,

United States v. Forty-three Gallons of Whiskey,93 U,S,188.
Hauenstein v. Lynham, 100 U.S. 483. :
Geofroy v. Riggse, 133 U.S. £58.

Baldwin v. Franks, 120 U.S. 678.

Re Ah Fong,3 Sawyer 143.

Re Ah Chong, 6 Sawyer 451.

Re Quong Woo, 13 Fed.Rep.229.
Ho-Ah-Kow v. Nunan, 5 Sawyer 552,

Re Tiburcio Parrot, 1 Fed.Rep.481,+ L~
Re Baldwin, 27 F.R. 187.

Gordon v. Kerr, 1 Wash. C, C, 322.

Baker v, City of Portland, 5 Sawyer 566.

Jost v. Jost, 12 Mackey 487.

6 Opinions of Atty, General,293
2% Opinions of Atty. Gemeral,217.

or reference to State cases upholding the treaty-making

of the United States when in conflict with State laws or

constitutions, see Butler's Treaty-llaking Power of the U.S,,
349-357,




In section 358 Mr., Butler cites and discusses several Cal-
.fornia decisions as in "eonflict with general rules". These
ases, however, would seem to conflict with the general line of

ederal and State Decisions already quoted, rather in the scope

bich they assign to the treaty-making power of the United States
h;

28n by way of denying the Supremacy of that power when exercised
within admitedly constitutional limits. Thesge cases, therefore,
raise substantially the only point which muy now be said to be

pen for argument in regard to the treaty-making power of the
Jnited States, namely, the scope within which the power may be
Jonstitutionally exercised; in other words, the extent of the
limitations imposed on the treaty-making power by the Constitution
£ the United States and the nature of our govermment,

The California court, in the first case cited by Mr. Butler
as questioning the validity of the treaty-making power of the
United States, expressly admits the supremacy of that power when
properly exercised, when it says:

A treaty is en
of that authorit

On the other hand it is believed that the most extreme supporte
ers of the authority of the central government have never wventured
to maintain that the treaty-making power is absolutely unlimited.

Ur. Butler himself, than whom there is no more staunch supporter




of the most liberal interpretation of the.extent of the netional

treaty-making power, expressly concedes in section 455 that "the

fact thet the United States is & constitutional government pre-

cludes the idea of any absolutely unlimited power existing" an
adds: "the question is not whether the power is limited or unlimit-
ed but at what point do the limitations begin.”

In regard to this propogition there seem to have been two

' general views, the one favoring the exercise of the power on

Prrtcontid
part of the national government and indulging every 1n§unczinn in ?“‘

, favor of ite validity, the other restricting the treaty-making

J

\

J

power &nd limiting it whenever it impinges upon the reserved powers
of the states, The one view,while it admits that all powers at-
triduted to the United States Government must be expressly or im-
pliedly granted and that if not 80 granted the power does not ex-
ist, yet contends that the treaty-making power has been granted snd
that the treaty-making power as granted is the treety-making power
a8 it exists in the hands of other civiliged governments, except

in so far as it is restricted by the express or implied prohibitions
of the constitution,

The other view would deny to the treaty-meking power of the
United States functions possessed by all other civilized governments
merely on the ground that the subject involved, although a proper
subject of a treaty between nations, is also one properly within

the cognizance of the reserved powers of the states. That is,




@

 Bupposing any subject is within the escope of the treaty-making

ipower 88 ordinarily understood among nations, the liberal con-

structionists would assert that the subject in question may be
, regulated by the treaty-making power of the United States unless
/| some express or implied inhibition be found in the constitution,
hfhe striet constructionists would add to this that if the subject
0¢ one ordinarily within the 8cope of the reserved powers of the
.| states, even although a proper subject for the treaty-making
k power as between nations, the power to regulate such matters is
Q denied to the United States government,
The adherents of this latter view have been wont to rely
more or less upon the views of Mdr. Calhoun who placed the follow-
ing limitetions upon the treaty-making power of the United States:

First, It is limited strictly to questions inter 8lioge—
"all such clearly appertain to ii." Sgoond, "By eIT the pro-
visions of the Constitution which inhibit certain scts from
being done by the Government or any of its departments,"
Third, "By such provisions of the Constitution as direct
certain acts to be done in & particular way, and which pro=-
hibit the contrary," Fourth, "It can enter into no stipuls-
tion caleculated to change the character of the Government,
or to do that which cen only be done by the Constitution
making power; or which is inconsistent with the nature and
structure of the Government or the objects for which it was
formed."

Having stated these ag the only limitations, the author
adds, "within these limits 81l cuestions which mey erise be-
tween us and other powers, be the subject matter what it ma{,
fall within the limits of the treaty-making power, and may be
adjusted by it,"

.] But it is submitted that it is &t lesst doudbtful whether or

Fot Mr, Calhoun's limitations properly construed give comfort to

[these views., It 811 depends upon the meaning of the words inter




(ji;

Mr. Tucker, another distinguished exponent of the views of

states' rights remarks as follows:

"A treaty, therefore, cannot take away essential liberties
secured by the Comstitution to the people. 4 treaty cannot
bind the United States to do what their Constitution forbids
them to do., We may suggest a further limitation: a treaty
cannot compel any department of the government to do what the
Constitution submits to its exclusive and sbsolute will,"

The Supreme Court of California, however, in the case of The
Feople v, Naglee, Ssupra, makes the striect constructionist view
definite and tangible when it says thet a treaty "cannot super-
sede a State law which enforces or exercises &ny power of the
State not granted away by the constitution", and it renders its
meaning perfectly clear by going on to say that inesmuch as the
power of texation is édmittedly not granted eéway by the State a
{
treaty provision exempting certain foreigners from taxation ig
$he re fore unconstitutionsl, This stetement, however, is ad-
Bittedly dictum because the court stetes farther on that under a
fair interpretation of the legislative intent a1l persons exempt

from taxation according to the treaty were intended to be exempted

by the legislature.

In the People v. Gerke, 5 Cal, 381, the court upholds the
2lidity of & treaty of the United States removing the disability
f aliens to inherit, notwithstanding the fact that the descent of

esl property is certeinly & maetter under ordinary ecircumstences
eserved to the State and not handed over to the general govern-

nt, and the court apparently takes the liberal view sbove




ndicated when it says:

The only questions, then, which cen arise in the con-
sideration of the validity of & treaty, are: First, Is it
& proper subject of treaty according to internetional law
or the usage and practice of civilized netions? Second,Is
it prohibited by any of the limitations in the Constitution?

Again, in Bodley v. Ferguson, 30 Cal. 511, the court says
8yllsbus on psge 512:

Right of Married Vomen to Convai Separate Property.-= The
treaty by which Californie wes ceded to the Unifeg States pre-
served to merried women then living in this State and owning
Separate property therein the right to contract to convey, or
to convey, separate property, and neither the Constitution nor
laws of this State can deprive them of that right or unreason-
ably interfere with its exercise.

d on pege 517 the court uses the following langusge:

The Act adopting the common law, passed April 13th, 1850,
did not take away the cepacity of Mrs, Gilroy to contract cone
cerning her property, for thet would be to make the Act pars-
mount to the treaty and the Constitution.

In The People v, Weshington, 36 Csal. 658, however, the opin-
lon &nd decision of the court would seem to render it doudbtful
whether or not the court had not returned to the heresies expressed

in The People v, FNaglee, supra, although the entire case is so cone

Pused that little reliance hes been placed upon it as sctually

;gving the views of the court, much less as stating the law cor-

’eu,.

But whetever the views of the California court mey be it

tould seem thet the correctness of the liberel interpretatiom,




c) _

or rather the incorrectness of the view which would limit the

treaty-meking power over subjects ordinarily within the reserved

owers of the State, has been establiched by the
L‘ vhich the Califormia

numerous cases
case of The People v.

Gerke, supra, is
P sample, and the case of Hauenstein v,

Lynham in the Supreme
fourt of the Unitea States 1s perhaps

the best example, where the
bresty-naking power of the United

States hes been held to extend
jo the regulation of descent

of property so fer as it affects
Lliena, notwithstanding the ¢

act that the genersl subject of de-

fcent end inheritence is unquestioradly within the Jurisdietion

*4? the States. As Ur,

|+ Ogden, 9 Wheaton 211
fupreme, end the

Chief Justice Marshell said in Gibbons

"The act of Congress or the treety is

law of the state, though enacted in

f powers not controverted, must yeild to it."
So

the exerciee

fer &8 the Supreme Court of the United States hss commit-
d itself upon the subject it would seem that

the liberal view
Ove suggested has been upheld, the view eéxpresced in the often

oted language of Mr. Justice Field in Geofroy v, Riges, 123 u,s,
p8, which is as follows: ™

It would not be contended thet

what the Constitution forbids

- +0 the suggestion of the lesarned Justice thet the Cons

orbids & cession of ény portion of the ¢
tates without its co

nsent, gquery,
{ Jefferson end Hamilton upon this
ilwell,122 U,S5,.244,

See also,
V.2, 8ec.474, quoting the opposin

— i ————

titution
erritory of one of the
Bee the conflieting opinions
question quoted in Downes v.
Eutler's treaty-making Power,

g views of Kent and Webster.




n Ware v, Hylton, supra, Ur., Justice Chase said; "1s the

PoBsesses & power to declare treaties void, I shell rever

8e it but in o very clear csge indeed.” po case hes ever

ed 80 olear as to Justify the Supreme Court of the United

in holding any treaty of the United State

d in view of the strenuous

8 unconstitution-

efforts to do 80 in the casge of

- the provisions of the treaty with Spain providing for the

of the Philippine Islands, it would seem that the views

Justice Chage 8till obtain in the court.

: constitutionality of the provisions of our treaty
Pecuring to Japanese residing in the

with

United States the
atment accorded to citizens of the

of the

United States or

most fuvored nation, would seem to be unquestion-

lar provisions

in our trecty with Ching have repectedly

bre the courts, Article 6 of the treaty between the

&tes and China, reeds ag follows:

ticle 6. Citizens of the United States visiting or re-
in Ching shell enjoy the same Privileges, immunities,
» in respect to travel or residence , as mey
be enjoyed by the citizens or subjects of Ih

e most
d nation, d, reciprocally, Chinesge subjects visiting

geestion on page a8 to whether or not in view of
Fegoing considerations the treaty would be constitutional

Bhould be held to give to citizens of Japan greater rights
08¢ enjoyed by citizens of the United States,




o
]

In Were v, Hylton, supra, Ny, Justice Chase said: "If the

(eourt possesses a power to declare treaties void, I shell never

Jexaroiae it but in very clear case indeed."” Jo case has ever

[

&ppeared so clear gs to Justify the Supreme Court of the United
States in holding any treaty of the United States unconstitution-
al, end in view of the strenuous efforts to do 80 in the case of
some of the provisions of the treaty with Spain providing for the
cession of the Philippine Islands, it would seem that the views
of Ur. Justice Chase 8%ill obtain in the court.

The constitutionality of the pProvisions of our treaty with
Japen, securing to Japanese residing in the United States the
same treatment sccorded to citizens of the United States or
citizens of the mogt fuvored nation, would seem to be unquestion-
able, *

Similar provisions in our trecty with Ching have repectedly

been before the courts. Article 6 of the treaty between the

iUnited States and China, reeds as follows:

-

Article 6., Citizens of the United States vigiting or re-
eiding in Chins same privileges, immunities,
travel or residence » 88 may
Joyed by the citizens or subjects of The most
fevored nation. And, reciprocally, Chinese subjects visiting

-

See suggestion on pege a8 to whether or not in view of
the foregoing considerations the treaty would be constitutional

if it should be held to give to citigens of Japan greater rights ,

than those enjoyed by citizens of the United States,




Or residing in the United States shall enjoy the same privil.
eges, 1mmunitiaa, and éxemptions, in respect to travel or

Xotidence, as mey there be enjoyed by the citigens or subjects
0 e most favored nation,

Said Mr, Justice Sawyer in In Re Tibureio Parrott,in conm-
menting upon this provision:

48 to the point whether +he Provision in questiop is
within the treaty-making power, I have as 1ittle doubt ag
upon the point 8lready discusged, Among a1l eivilized
nations, in modern times at least, the traatyhmaking power
has been 8ccustomed to determine the terms ang conditions
upon which the subjects of the perties to the treaty shall

countries, snd the treaty-making

the treaty-making
e what foreigners shall be
de within the country, and
have the power generally to
upon what terme end conditions
11 be permitted to remain,

In In Re Baldwin, 27 F.R. 187 at 188, the court said;

48 to what subjects are within the treaty-making power,
8eée Parrott'sg C&se, € Sawyer, 368, 369,8,0, 1 Fed, Rep.481,
and the numeroug cases there cited, It certainly, under
the authorities there cited, embraces the entire subject
matter of our trecties with China,

While the Supreme Court cases remerk in Tegard to the same case

on write of error, in Baldwin v, Franks, 120 UeS.679:"Thet the

United States have power under the constitution to provide for
the punishment o+ those who are guilty of depriving Chinege sub=-
Jeets of any of the rights, privileges, 1mmunities, Or excentions
guarantled to them by this treaty,"”

Therefore, whatever may be the extent of the treaty-making




Power of the

Question that the pertinent Provisions

&re clearly within the scope of
’to the
|

of our treaty with Japan

the treaty-making power ag

confided
nationsl 80vernment by the Constitution,

l
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