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education as is given to children of c~chools to which Chinecse
are not admitted. The sole ground of complaint was that the
maintenance of separate schools for children of Chinese descent
was a discrimination against such children, and it wae alleged
that such dsicrimination against such children was arbitrary,
and the result of hatred for the Chinese race. The court stated
that the validity of the statute ddd not depend upon the

motive wh ¢h might in fact have actuated the members of the
legislature in voting for its enactment, and the law could nct
be declared invalid if it did not confliet with some consti-
tutional limitation of the powers of the State legislature,

The Court held that the State had the right te provide spearate
schools for the children of different racess, and that such
action was not forbidden hy the Fourteenth imendment to the
Constitution, provided that no diserimination in the educational
advantages afforded them was made.

T did not obyain this case until after the Secretary of
Cormerce end Labor left San Francisco., I have slso sent him
copy of the opinion today.

Cne of the complaints made wa ', int he recent agitation
in California on the qiestion of Japanese attendance at
aeparate schools was that Japanese children of 15 and 1¢ years
of age were attending schools attended by children of § and 6
years of age, owing to the fact that they were not further

advanced than ehildren of that age. The ohjection was also

made that many of the Japanese understood the “nglish langunge

imperfectly,




and that they delayed the advancement of the other pupils
because of their inability to comprehend the instrustion
impated in English.

Japanese children are attending the University of
California without diserimination, and are given all the ad-

vantages enjoyed by other pupils.
2.

Relative to the hoyeotting of Japanese restaurants, and
to the antagonism exyressed againast the Japanese race, I
aseisted the Seeretary of Cormerce and Labor when he was here
in making his investigation, and since that time I have ob
tained some additional information.

There is &n existence in California an orgenization
nown as "The Japanese and Xorean Exclusion TLeague", whose
constitution I enclose.

1 also enclose a copy of the minutes of that League held
in San Franciseco on October 28, 1906.

The Japanese are ccnducting several restourants in the
City of San Franeisco, and boycotting more or less extensive
has been in force against them. On inquiry, however, it is
learned that this boveott was not authorized by the direct
action of any labor organization, but was created and fostered

by speeches in Union meetings.

Mr. P. H. NeCarty, President of the Stete Building Trades

Couneil of California, steted that no official action was ever
taken towards boycotting Japanese restaurants by the Unions

affiliated with xkx his Counoil, but that the sentiment was
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oreated and fostered by speecles made in Union meetings and by
personal action of the different members.

A like statement was made by A, E. Yoell, Secretary-

Treasurere of the Japanese and Korean Execlusion ILeague, who

declared that he kmew of no action taken by kkm any lLsbor
Union to boycott Hapanese restaurants, but that the sentiment
was fostered by individual action of the members of the Uniore .

It was steted by lir. Johnson, Secretary , end Thomas
Aylward, Business Manager of the Waiters Union, ILocal No.20,

that no resolutions against Japanese restaurants had been

pasced by the Union, but that members were wrged k¥ in their
keep
meetings to refrain themselves andhthe publie from patronizimg

such restaurants; that for sbout three weeks in the month of
October 1906, men were employed by the Union to stand in front
of Japanese restaurants on Third Street, and distribute match
boxes on which were pasted a label: "White llen and Women
patronize your own race". They claim this was not strictly

a boycott, as a hoycott must be instituted through the Labor
Couneil.

Anton Balsow, Financial Secretary, and Feorge lowe,
Buginess Agent, of the Cooks Union, Local No. 44, stated that
no resolutions were ever pasced by that Union towards boycott-
ing Japanese restaursnts, but that the feeling against them was
always fostere hy the different members; that during the
picketing of the Third Street Japanese restaurants by the
Waiters Union, the Cooks Union assisted the "afiters Union
financially, and also gave them men for the purpose of picket-

ing.




They stated also that a white restaurant hetween two Japanese

restaurants on Third Street was driven out of husiness by the
cheaper rates of the Japanese restaurants. They place their
action upon the ground of self-preservation, ¢ ciming that the
price of meals furnished by the Japanese is so much cheaper
than those furnished by the whites that it is impossidble for
white restaurants to compete with them.

Several of the lahor leaders interviewed $tated that the
Japanese were crowding white people out of other industries,
and particularly out of the business of shoe repairing.

A synopsis of all of these interviews was given by me to
lir, letealf, and I repeat them briefly for your information.

3

After Mr. Metcalfs deperture for the Zast T came into
communication with Walter H, Robinson, Attorney at Law, of this
City, who wa President of a meeting of the property owners
of what is known in San Francisco as the Vesfern Addition,
being the residence portion of San Francisco not destroyed by
the recent fire. These owners held several meetings to pro-
test against the Japanese encroahment upon the residence
distriet, and I asked Mr. Robirson to place his reasons and
the views held by the owners of that distriet in a letter
addressed to me, and I enclose the same herewith.T have also
sent a copy of this letter this to the Secretary of Commeree

and ILabor.




For the purpose of showing the views taken by some of the
newspapers of California, I send you enclosed eclippings from
the press of San Francisco.

5

I was present when IMr. Dinan Chief of Police of San

Francisco, and the next in command, were in consultation with

Secretary Metoalf, and Chief Dinan stated that ample protection

had heen given'to the Japanese in the pest, and that he wonld

in the future see that their rights were carefully guarded,
and communicate with me should at any time an attempt be
made to inteffere with them in any manner, and that if I
gshould comrunicate to him ant complaints, they would receive
his careful attention.

6.

I have endeavored to give you above suceinetly the princi pal
features of this question in response tc your request for in-
formation, and shall be pleased at any time to give you any
further information thatnyou may desire in my power to obtain.

Very resrectfully,
Robt T, Devlin.

United States ittorney.
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In the Cirouit Court of the United States, Ninth Judicial
Cirouit, Northern Dimtrict of California.

Henry Wong Him an Infant by
Tong Him his Proochein Ami,

Complainant
V8. No. 13245.//6,

lary E. Callshan, Prineipal %
AN

of the Clement Grammar School of
the City and County of San Francisco,

James Denman, Cecil 7, lark, Alfred .

noncovieri and Thomas P. Woodward,

Constituting the Board of Education . '

of the City and County of San 5(‘/{' \ &

Frencisco, State of California, _C: o{ z{\
/ o :

Defendants. J«

o

Bi1l in Zquity for Injunction.

7o the Judges of the Cireuit Court of the United States

for the Northern Distriet of California:

Cometh now Henry Xong Him an infant and of the City and
County of San Trancisco, in the Norghern Distriet of California,
4nd a citizen of the Uniyed States and of the State of Calif-
ornia, and brings this hill against lVary Z. Callahan, of thr
eaid City and County of San Francisco, Stete of California, and
e aitizen of the State of Califotnia, James Denman of the said
City and County of San Franeisco, cte.te of California, and a
citizen of the State of California, Cecil W, llark of the said
City and County of San Francisco, Stete of Califomnia, and a
oitizen of the State of California, Alfred Roncovieri of the
gsajid City and County of San 7rancisco, State of California, and

a




a eitizen of the State of California, and Thomas P, Toodward
of the said City and County of San Francisco, State of Cal-
ifornia, constituting with the emecption of the defendant,
Callahan, the 3oard of Z%ducation of the said City and County
of San Francisco.

ind thereupon your orator complains and says:

1. That you orator is an infant of the age of eleven years
and a natural born citizen of the United States amd of Chinewm
parentage. That Waid Wong Him is the father of your orator
and brings end prosecutes this hill a« your orator's prochein

ami. That said prochein ami is a subject of the Fgperor of
China, and a taxpayer and resident of the gaid City and County
of San Franecisco.

2. That the defendant Mary %, Callahan was at all the time
in this bhell mentioned, ever since has been and is now the
principal and in the control and management of a certain
public achool of the said City and County of San Francisco,
Northern District of California, and known and designated as
the "Clement Grammar School", and situate in the District of
your orator's residence.

Z. That the defendants James Denman, Cecil ', latk, Alfred
noneovieri and Thomas P, Woodward are the duly appointed,
qualified and acting memhers of the Board of HZducation of the
said City end County of San Francisco and constitute sajd
3oard of Edueation.

4. That seation one thousand six hundred and sixty two of th

Political Code of the State of California, is as follows, to
wit;




"Every school, unless otherwise provided by law, muet be

open for the admission of all children between six and twenty
one yeurs of age, residing in the district, and the 3oard of
Trustees, or City Board of Hducation, have power to admit
adults and children not residnig in the distriet whenever
good reasons exist therefor. Trustees shall nave the power to
exclude children of filthy or vieious habits, or children
suffering from c-ntagious or infectious diseaese and also to
establish separate schools for children of lMongolian a
Chinese descent. "hen such separate schools are established
Chinese or Mongolian children muet not be admitted into any
other schools. (IN effect lMareh 12, 1885.)"

Your orator avers that the said section one thousand
gix hundred and sixty two of the Political Code of the said
State of California, is in confliet with section one of the
Fourteenth Amendment of the Constitution of the United States
in that i% denies to your orator the equal protection of the
laws of said State of California relative to his admission and
attendance as & pupil in the public schools of t e said City
and County of 3an Francisco.

That at the time of the adoption of said section one
thousand six hundred and sixty two o” the Tolitical Code of
the State of California, to wit; on llarch 12, 1885, section
ont thousand six hundred and sixty nine of said Code was as
follows:

"The eiucation of children of ifrican descent and Indian

children, must be provided for in separate schools; provided,

that




&

that if the directors or trustees fail to provide such separate
gchools, then such children must he admitted into the schools
for white childrem”.

That thereafter and on the 7th day of April, 1880, the
legislature of sajid State of California repealed said section
one thousand six hundred and sixty nine of said Code, and
ever gince then, children of ifrican descent amd Indian and
Japanese children and all ohilftren irrespective of race or
nationality with the exception of childrenof Chinese descent
have heen and are admitted as pupils in the publie schools
in said City and County of San Francisco; to wit; the same

public schools that are attended by white children; and to-

gether with white children receive insfruetion in said schools.
publie
That there are no aaparateAachonla in sajd City end County

of San Francieco for the children of any race or nationality
except the children of Chinese descent. That sajd diserim-
ination against the children of Chinese descent is arbitrary
and the result of hatred for the Chinese race.

5. That the said Board of Hducation of said City and County
of San Franciseo elaims to have established therein by virtue
of said section one thousand six hundred and sixty two of
said Political Code, a separate school exclusively for Chinese
children; and exckudes and threatens to continue the exclusion
of such Chinese chilffren from all other publie schools of the
sajid City and County of San Francisco, solely and exclusively
upon the ground and only for the reason that said children

are of Chinese descent, and that section one thousand six




that 1f the diractors or trustees fail to provide such separate
schools, then such children must he admitted into the schools
for white childrem”.

That thereafter and on the 7th day of April, 1880, the
legislature of said State of California repealed said section
one thousand six hundred and sixty nine of sajd Code, and
ever gince then, children of Aifrican descent amd Indian and
Japanese children and all ohilfren irrespective of race or
nationality with the exception of childrenof Chinese descent
have been and are admitted as pupils in the publie schools
in said City and County of San Franeisco; to wit; the same

public schools that are at tended by white children; and to-

gether with white children receive insgruetion in said schools.
publie
That there are no separataﬁachonla in sajd City end County

of San Francisco for the children of any race or nationality
except the children of Chinese descent. That said discrim-
ination against the children of Chinese descent is arbitrary
and the result of hatred for the Chinese race.

5. That the said Board of Hducation of said City and County
of San ¥rancisco olaims to have established therein by virtue
of said section one thousand six hundred and sixty two of
said Political Code, a separate school exclusively for Chinese
children; and execkuwdes and threatens to continue the exclusion
of such Chinese children from all other public schools of the
said City and County of San Francisco, solely and exclusively
upon the ground and only for the reason that said children

are of Chinese descent, and that section one thousand six




hundred and sixty-two of said Political Code, authorizes their
exclusion.

6. That your orator was admitted as a pupil, to the Clement
Srammer School, & publie school, of said City end County of
San Francisco, by the defemdants, and continued with the ocon-
gsent of defendants to attend said public school and receive
instruction as a pupil therein, from the 22 day of July, 1901,

to the 1lst day of March, 1902, when said defendants arbitrarily

refuded to permit your orator to fu ther attend said school

or receive instruection therein, and placed said refusal on

the said ground that your orator was of Chinese descent. That
at all said time said Clement Grammar School was and nov is s
public school of the said City and County of San Francisco,

and by authority of defendants is attended by white children
and children of African and Japanese descent; that all e*ildren
irrespective of race and nationality are permitted by defendants
to attend said Clement Grammar School with the exception of th
children of Chinese descent.

7¢ That said defendants threaten to exelude your orator and
to prevent him from continuing his attendance as a pupil at
said Clement Grammar Schooly upon the sole ground that he is

of Chinese descent and claim that authority is vested in then
to exelude him from said school, by said sect’on one thousand
gix hundre’ and sixty two of the said Politiecal Code of said
Stete of California. That in the commission of #11 said acts

the said defendunts claim to derive their authority therefor,

from the said provisions of section one thousand six hundred




and sixty two of the said Political Code, to the extent it
permits the exolsuion of Chinese children.

That unless restrained by the process of this Honorable
Court, the said defendants acting under said provision of said
Political Code, will execute said threats, and exclude your
oratop from attendence as a pupil at the said Clement Grammar
School, and prevent his attendance as a pupil therein, upon
the sole ground that is of Chinese descent.

8. That for the grievanee herein complained of, your orator
nas no plain, greedy nor adequate remedy at law.

To the end therefore that your orator may have that re-

1ief whioh he can only obtain in a court of equity, and that
the said defendants may answer the premises, hut not upon oath
or affirmation, the benefit whereof, is expressly waived by

your orator, he now prays the Court:

May it please your Honors to grant to your orator a writ

of injunction pendenti lite issuing out of and in accordance
with the rules and practice of this Honorable Court, to be
directe’ to the said defendants lary 7. Gallahan, Principal

of the Clement Grammar School of the City end County of San
Franciseco, James Demman, Cecil 7 Mark, Alfred Rocovieri,

and Tho,as P. Woodward constituting the Board of 3dncation of
the said City and County, restarining them, and each of them
from in any manner preventing or intefrering with the attendance
of your orator at the Clement Grammar 8chool as & pupil

therein, and from in any manner preventing his receiving in-

gtruction




instruction in said school as such pupil therof; and that at
the final hearing of this cause a perpetnal injunction he
granted your orator against all of said defendants, forever

enjoining them from the commission of any and all of said acts

and that by the mandatory injunction of your Honorable Court
said defendants he recuired to permit your orator to attend
gaid Clementd Grammar School a a pupil therein and to furnish
him at said school with the preseribhed instruection. ind that
your orator may have such further or other relief in the
premises as the nature of the case may require.

May it please yout Honors to grant unte your orator a
writ of subpoena, to be directed to the said Mary E, Callahan
principal of the Clement Grammar School of the City and County
of San Francisco, James Dehman, Cecil W, Mark, Alfred Roncovieri
and Thomas ®, Woodward, constituting the Board of Education
of the said City and County, thereby commanding them at a
certain time, and under a certain penalty therein to be limited

personally to appear before the Honorable Court and then and
to

there full, true, direct and perfect answer'makeaall and

singular the premises, end to stand, perform.and abide by such
order, direction, and decree as may be made against them in

the premises as shall seem meet and agreeable to equity. And

your orator will ever pray.
George D. Collins,
Solicitor and Counsel for Complainant,
United States of America, )

) gs:
Northern Distriet of California. )




Wong Him being duly sworn deposes and says he is the
person named and designated in the foregoing bill the prochein
ami of the complainant Henry Wong Him an infant; that affiant
has heard read the said bill and knows the contents thereof;

that the same ie true of his own knowledge except as to the

matters therein stated on his information or belief; that as
those
to thehmatter he believes it to be true.

Wong Him,

Subseribed and sworn to hefore me this 18th day of June 1902,
Julius Calmann, Notary Public in and for the City and County
of San Francisco, State of Balifornia.

Botarial Seal.




In the Cirounit Court of the United States, Northern
Distriect of California.

Henry Wong Him an infat by

Wong Him his prochein ami, ‘Tﬂl
Complainant, )/]’f
No. 13245.

v8

lary E. Callahan, Principal of n’{://‘
the Clement Grammar School of
the City and County of San

“rancisco, James Denman, Cecil

W, Maek, Alfred Roncovieri and

Thomas P, Woodward, conspituting Ei/ .

the Board of Rducation of the City and /

County of San Francisco, State /

of California.

Opinion.

George D, Collins, Attorney for Compdainant.

No appearance for defendants.

DE HAVEN, District Judge. The question presented to the

court for decision at this time arises upon complainant's
motion for a decree pro confesso, under equity rules 18 and 19
The complainant is an infant and native horn citizen of the
United States of Chinese parantage and seeks in this action
brought by his father as prochein ami, for a decree against

the prinecipal of the "Clement Grammar School" in the City and

County of San Francisco and the members of the Board of Zd-

ucation of that City and County, which shall restrain thenm
from preventing the admission of the complainant into the

"Clement Grammar School” of San Francisco as & pupil. The

bill alleges that all children irrespective of age and nation-
ality




are permitted to attend the Grammar Sehool with the exception
of children of Chinese descent, and that the defendants ex-
clude the complainant from the right to attend thés school
upon the sole ground that he is of Chinese descent, and claim
the right to do so under the provisions of section 1662 of
the Political Code of the State of California, vhich gives to
the Trustees of school ddstriets the power to eatablish
separate schools for children of Mongolian and Chinese descent
and further provides that; "Th-n such separate schools are
established, Chinese or lMongolian children muat not be admitted
into any other schools”., It is further alleged that this stat
ute is in conflict with the Fourteenth Amendment to the
Constitution of the United States, in that it deprives the
complainant of the wqual protection of the laws of California
relative to his right to admission as a pupil into the publie
schools of the State. As I construe the allegations of the
bill, there has been estahlished in the City and County of
San Francisco, a separate school exclusively for Chinese

children and children of Chinese descent, and this school the

complainant is at 1iberty to attend. Tt is not alleffed that

such school does not afford the same advantages in the matter
0~ acquiring an education as is given to children of sehools
to which Chinese are.not admitted. The sole ground of com-
platnt is that the maintennance of separate schools for chil-
dren of Chinese descent is a diserimination against such
children, and it is alleged that such diserimination "is

arbitrarily




arbitrary and the result of hatred for the Chinese rsce". The
velidity of the statute referred to does not depend upon the
motive which may in fa t have actuated the members of the
legislature in voting for its enactment. Upon such inquiry

the coutrs have ho right to enter. "F the law does not aonflict
with some constitutional limitation of the powers of the State
legislature, it cannot he declared invalid. Conecerning the
authority of the State over matter pertaining to publie schod s
within its limits, and the velidity of legidlation of the char-
acter of that under consideration it is well settled that the
State has the right to provide separate schoole for the chil-
dren of different races, and such action is not forbidden by
the Tourteenth imendment to the Constitution, provided the
schools 8o establis hed make no diserimination in the
educational facilities which they afford. “ten the schools
are conducted dnder the same general rules snd the course of
study is the same in one school as in the other, it cannot

be said that pupils in either are derrived of the equal pro-

tection of the law in the matter of receiving an educsation,

Vard v. Flood, 48 Cal. 26; lehew v, Brurmell, 11 1.7.A. 823

State v. McCann, 21 Chio St. 198; Teople v.Gallagher, 93 IV,
428. Yeople v.School Board, 161, X.Y, 598; United States v.
Buntin, 10Fed. 726; Bertonneau v. Board of Directors, 2 “oods,
177, Fed. Cas.No. 1361. Ser also Roberts v. City of Roston,
& Cush. 198, in support of the conclusion thatnthe mat ters
alleged in the bill do not show that complainant has been

deprived




deprived of the equal protection of the laws of the State of
California, relating to education,

2. The defendants are in fault, but this does not entitle

the compladnant to e decree pro confesso unless the allegations
of the bhill are sufficient to support a decree in his favor,
Thomson v. Wooster, 114 U.S. 104, The hill does not in my

opinion state facts sufficient to entitle the complainant to

the relief prayed for, not to mgx any relief, and for this reason

ust be dismissed, and it is sceordingly so ordered.
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